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BOARD I.QE. POLICE 
co~~I$SIONERS: - Members may not accept other offices 

without forfeiting position of membe r 
of Board. · 

November 1 5 , 1940 

Ron . Jo~ · M. Cl eary, Jr . 
Sec reta~y 
Board of Police Commissione rs 
Kansas City , Missouri 

Dear Sirt 

We are i~ rece ipt of your reoue et fo r an opi nion 
dated li~vember 4 , 19 40, w·1i ch is as f ol l ows: 

ttThe Board of Pol ice Commissioners 
of Kansas City, h:issouri , de sir es 
your opin ion on t he f ollowing 
questi on: 

"Mr . George l' iske , Pol ice Commissioner , 
has been asked to serve as Major i n 
the Third Missouri Regiment (Home 
Guard Unit ) wh ile t he Nat ional Guard 
is i n camp for a year . However , sec• 
t i on 7505 of t he Kansas City Police 
Act (Law$ of Missouri 1939 , page 549 ) 
provides as f ollows: 

' Any one of said commiss ioners 
so a ppoi nt ed or any member of any 
sucn pol ice force who, dur ing t be 
term of his office , shall accept 
any othe r plaee of public trust , 
or emolument . * * * shall be 
deemed to have t nereby forfei t ed 
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and vacated his office as 
such commissioner or member 
of such police force .' 

In addi tion, there are seve r al member s 
of t he JJepartrnent , includin6 mysel f , 
who are c ons1deri ab j o ni~ t _e ome 
Guard . 

Your opi nion .i s therefore r e ques tec 
as to whe t her t~e accept ar. ce of a 
commission as ~"ajor in the 'I''t}ird 
?·Us sour i neg i rr ent woul d cause ~"r . 
Fiske to for fe it h is office as 
Police Commissioner of Kansas City , 
Mi ssouri . Since t he Third ~is souri 
Regiment is to be organi zed very 
Shortly, we request that you g ive 
us an opinion upon t he ques tion as 
s peedily as possibl e . " 

Section 7505 found i n Laws of 1939• at page 
549 - referred to by you , i s as follows -

"Any one of said commissioners so 
appo : nted or any member of any such 
pol i ce f orce who, during the t erm 
of h is office~ shall aceept any 
other place of public trust, or 
emolument, or who shall knowingly 
receive any namination tor an of­
fice elective by tho people, and 
shall f ail to decline such nomi na­
tion publicly wi thi a t he f ive days 
succeeding suc•1 nomina tion, or 
shall become a candidate f or t he 
nomi nation for any office at the 
hands of any polit i cal party ~ sha ll 
be deemed to have t he r eby f orfei t ed 
and vacated his of f ice as such com­
missioner or member of such poli ce 
force . " 
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I n addition to t he foregoi ng statut ory pro­
vi sion we believe t hat ~ct ion 18 , Article 9 ; of t he 
Missouri Constitution is authority f or t he statement 
t hat an officer of t he militia or National Guar d is 
a s t ate officer. This sect ion reads as f ol l ows -

"In cities or cou ~ties having more 
than two hundred thousand inhabi­
tants. no person s hall , at t he same 
t~e, be a stat e officer and an 
officer of any county , city or 
other municipality; and no per son 
shall, at t he same time , f ill two 
munici pal offices , either in the .,.., 
same or different municipalities ; 
but t his sectlon shall not appl y 
to notarie s p1blic• jus tices of 
t he peace or officer s of the mi ­
litia. " 

The principal implication of this section incluoes of­
ficers of t he National Guar d within t he rneaning of t he 
t er m "state officer." 

Furthermore, a member of t he Board of Police 
Commissioners in Kansa s City is prohibi t ed from re­
ceivi ng "emol ument . " This t erm has been defined in 
St ate v. Dishman, 68 s • . w. ( 2d ) ?97 , l. c . 798,. as 
f ollows -

"We read in 29 Cyc . 1428, note 
72• that the term ' emol uments' 
means the profit ' which is 
annexed to the posse ssion of 
office, as salary, fees , and 
perquisites ' (Town of ~ruce v. 
Di ckey , 116 Ill. 527 , 535, 6 
N. E. 435, 439 ), pecuniary in 
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character (Reals v . Smi th, 8 
Wyo . 159 , 168 , 56 P. 690) , and 
embraces ' all other proper re­
ceipts of t he office not ~­
eluded within t he terms "tees " 
or "commissions" ' (Arapahoe 
County v. Hall , 9 Colo, App, 
538, 49 P. 370 , 372; Vansant 
v . St ate , 96 Md, 110, 128 , 53 
A. 711; Hoyt ~ . U, 8 ,, 10 How, 
109 , 135, 13 L. hd , 348 ; Id,, 
10 How. 646 , 13 L, Ed, 576 ) , " 

Since a Major or officer i n the Missouri National Guard re­
ceives a sal ary and certain perquisites, the acceptance of 
such office woul d be a di r ect violat ion of Seoti on 750~ , 
supra. Although it seems to us t hat the Legislature might 
well have f ollowed t he exception aet out in Section 18 , 
Article 9 , of t he Missouri Constitution, and that, as a 
matter of public policy no conflict,, ao f ar as t he public 
interest is concerned, would r esult t rom the a ccept ance of 
a commi ssion in the Home Guard by a member of t he Board of 
Police Co~saion~rat it is t he conclusion of t~a depart­
ment that t he a ccept ance of such commission by a membew of 
the Boar d of Police Commissioners of Kansas City , t.iss~uri , 
would result 1n the f orfeiture by such officer of hia office 
as a member of t h Board. On the con trary if a member of 
t he board is appointed an officer in the 14iasour1 ational 
Guard, or ita successor, t he Home Guard, which ia not an 
office. ~r public trust, and to which no perquisite s are 
attached and no salary r eceived, t he statute would not be 
violated and his office as a member ot t he Board of Police 
Commissioners could not be declared f orfeited . 

Respectfully submitte~, 

APPROVED& ROBERT L . HYD:bR 
Assistant Attorney General 

vv\ ....LL R. liliWITT 
(Acting ) At torney Gener al 
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