
AGRICULTURE: 
APPROPRIATION FOR CONTROL 
OF BANG' S DISEASE : 

Under the Act of 1939, Com
missioner of Agriculture 
should make new contracts 

\ 

AUTHORITY OF COMMISSIONER 
TO ENTER I NTO CONTRACTS 
CONCERNING SAME : 
LIABILITY OF THE STATE 
ON ACCOU NT OF SUCH CONTRACTS : 

and if he does t he State would 

i n regard to control ot Bang's 
disease. Since Legislature 
made no appropriation f or 
paymen~ for i ndemnity then t he 
Commissioner would not be au t h
orized to enter into a contract 
not be liable t hereon. 

_A 

v~ 
y 
Dr. H. E. Curry 

December 10, 1940 . 

State Veterinarian 
Depar~ent of Agr i culture 
Jefferson Cit y, Lissouri 

Dear Sfr: 

FI LED 

20 
In reply to yours of recent date, wherein you 

request an opinion on the follo i ng sta temer..t of facts: 

"You VJill rocall that the SL'tti eth 
General As sembly passed Hous e Bill 
667 , which pertains t o t he control 
of Bang 's disease, also House Bill 
716, wh i ch illegally sought t o en
act an appropriation of ~10 ,000 . 00 
for t he payment of indemnity on 
cattle reacting to the agglutina
tion teat , under the provisions of 
Section 12 , 536-f of House Bi l l 667, 
which may be found on page 240 , Laws 
of lLissouri , 1930 . For your 1nfor
mation , we are enclosing copy of 
opinion from youroffice relative to 
t h is appropriation . 

"In view of t he fac t t hat owners of 
Bang's reacting cattle s ent to 
slaughter must sign a waiver agree
ment with the United States Depart
ment of Agriculture , Bareau of ~1 
Industry, whereby t hey waive claim to 
indemnity for reacting cattle sent to 
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slaughter , unless t he State a l s o 
pays indemnity , the question arises 
as to whether any liabil ity rests 
against the State under t he provis
i ons of Rouse Bi ll 667 . \1e are 
a ttaching hereto the for.m of vaiver 
agreement s igned by owners of catt le 
condemned as r eactors to the tes t t o 
Bang 's disease . 

"s ection 12,536- b · of Hou se Bill 667 
reads as follows: ' within the amounts , 
which may be appropriated for t his 
purpose, t he State may pay such pro
portion of t h e indemnity and of t he 
expen ses incurred in suppressing or 
combating such disease under the pr o 
visions of t his section as sh all be 
determined by and mutually agreed 
upon wi th the United Sta tes Departmen t 
'r Agriculture, pr ovided, however, 
that su ch amounts paid f or i ndemnity 
on each ir~ividual animal by the State 
shal l not exceed the amount paid by 
the United States.' 

"Under the phras ing , 'wi~~in th~ 
amounts, which may be appr opriated to 
pay such proportion of t he i ndemnit y , 
etc .,' we have taken it f or granted 
t hat the State has no liabil ity f or 
any alleged ' defi c i enci es', since there 
was no l ega.l appropr iati on for any 
amount. We especially des i r e to ask 
whet her t here i s legal liability for 
i ndemnity beyond the amounts appropri
ated for indemnity . 

" Permit reference to Section 12 , 536-d 
of House Bill 667 , which provides for 
making an agreemen t under t he act with 
the Uni ted States Departmen t of Agri
culture. Uo su ch agreemen t has been 
made urider the new l aw of 1939 , be
cau se we had no appropriation under 
t h e new law. I s not a new agreemen t 
p rovi ded for and n eeded under Rou se 
Bill 667?" 
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We note in your request that t he $10 , 000 .00 app~opri
ation for t he carrying out of the provisions of Section 
12536-b ~ Laws of n s souri , 1939 , page 237 , was held uncon
stituti onal and void by this department by the opinion 
referred to therein . That bei ng t he case , your deparltment 
would not be authorized to .i ncur any liability f or the en
forcement of this act, because it would be i n violation of 
t he provisions of the Constitution. We re.t'er y~u to Sec
tion 19, Articl e X of the Const ituti on , wh ich provide~ as 
follows: 

"No moneys shall ever be paid 
out of the treasury of this 
State , or any of the funds under 
its management , except in pursuance 
of an appropriation by law; nor 
unless such payment be made , or a 
warTant shall have ·issued t herefor, 
within bro years after the passage 
of such appropriation act; and every 
su ch law, making a new appropriation, 
or continuing or r eviving an appro
priation , shall distinctly specify 
t he sum appropriated , and t he object 
to which i t is to be applied; and 
i t shall not be sufficient t o refer 
to any other l aw to fix such sum or 
obje·e t . A regular statement and 
account of ~e receipts and expendi
tures of all publ ic money shall be 
published from time to t i me." 

Your authority to enter into such con tracts i s derive~ 
from Section 12536- b , page 237 , Laws of Uissouri , 193~ . 
This section reads as follows: 

"For t he purpose of controlling 
Bang's disease i n neat cattle and 
cooperating with the United States 
Department o~ Agriculture in suppress
ing and combating Bang 's disease, the 
Commissioner of Agriculture may accep t 
and adopt, on behalf of the State, t he 
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rules and regulations prepared 
by the United States Department 
of Agriculture relating to t he 
suppression of such disease and 
cooperate with the authoritiea 
of the Uni ted States in the enforce
ment of their provi s ions; or t he 
Commissioner of Agriculture may 
~ollow such other procedure as to 
i n spection , condemnation, appraisal, 
payment of ~demnity , disinfection, 
disposal and other procedure , reason
ably neeessary in the suppression of 
such disease, as may be agreed upon 
and adopted by the Commissioner of 
Agriculture and the State Veter~i
an and t he represen tatives of t he 
United States Department of Agricul
ture • Wi thin the amounts , which may 
be appropriated for this purpose, the 
State may pay such proportion of the 
indemnity and of the expenses incurred 
in suppressing or combating such di
sease under the pr ovi sions of this 
section aa shall be determined by and 
mutually agreed upon with t he United 
State Department of Agr i culture , pro
vided , however , that suab amounts 
paid f or indemnity on each ~dividual 
an1mal by the State shall not exceed 
t he &l:lount paid by the United States." 

You will note that the l i ability of the State i s limited 
to the amounts which may be appropriated for the purpose 
of carrying out the pr ovisi ons of said sect ion. Since no 
money was appropr iated, then t here can be no liability of 
the State under this s ection . This r ule i~ a~~ounced in 
Vol . 59 1 c. J ., at page 300, Section 459, in the following 
language: 

"A state, by reason of ita sovereignty , 
is immune from suit and i t cannot be 
sued without its consent, i n its own 
courts , t he courts of a sister state, 
or , by an individual, in t he f'ederal 
courts • * * * * .;;-" 
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Tbis rule is fol l owed i n Missouri i n the ease of 
State v . Bates , 296 s . w. 1 . c . 420 , and announced in 
~erchants' Exchange v . Knott , 212 Uo . 616 , 1 . c . 647 . 

In Cassidy v . St. Jos eph , 247 ~o . 197, 1 . c . 205, 
t he Cour t, i n discu ssi ng t he liability of t he St at e f or 
account s of i ts agen ts , sai d : 

"!iei tbe r the s pate nor t hose quasi 
cor porations consisting of polit i cal 
subdivisions Vlhich , l ike c ount i es 
and township:l , are f o:rx=1ed for the 
s ole pur pose of e.xerc isine purel y 
gover nmental powers, are , -i n the ab
s ence of some exoress s t a tute t o 
that effec t , l iabl e in an action 
f or do.ma.ges ei ther f or t he non- exer
ci se of such powers , or fOr thei r 
improper exerci se , by t hose charged 
wit h their execution . This appl i.es 
alike t o t he acts of all persons 
exerci s i ng t hese government al rune
tiona, whether t hey be publ i c officers 
whose du ties are direc tly impos ed by 
s t a tute , or empl oyees whose duties are 
imposed by officers and agents having 
genera l author ity to do so . -:: * .. ~. ·l!· ·:.l-" 

Under Sec t ion 12536-d, Lawa of ~:issouri , 1939, .,t 
page 238 , it . see~ t ha t the lawmakers con t emplated t hat 
some sort of an agreement mi.ght be entered int o by t he 
State of Mi ssouri and t he United States Departmen t of 
Agriculture and the owner of the l ive stock which might 
be condemned. This section provides ae fol lows: 

" In lieu of separate agreement s be
tween ( 1 ) the State and the owner 
and (2) t he United St a t es Department 
of Acr i cu l ture and t he owner, the 
Commis sioner of Aericulture is hereby 
aut hor i zed t o enter int o an agreenent 
with t he cooper a t i ng agencies of the 
Uni ted States Departmen t of Agr i cul -
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ture for a joint agreement with t he 
owner of cattle to be tested f or 
Bang's disease, said agreement setting 
forth t he respective undert akings of 
(1) t he State (2 ) the United States 
and {3 ) the owner, ~rovided that the 
said United Statesepartment of Agri
culture ahall approve such joi nt agr•e
m.ent . " 

This section .must be read together with Section 
125;36-b and, by doing s o , it will be seen that no liabil
ity on t he part of the State of lliasouri could be incurred 
which w~ without the amounts appropri ated for the purpose 
ot carrying ou t said act . 

You state i n your let ter that t his State , under the 
1934 agreement with t he United States Department of Agri
culture author i zed the Federal Departmen t t o test cattle 
for Bang ' a disease and pay federal indemnity only . I n view 
of the fact t hat t he General Aaae~ly of V~ssouri in 1939 
enacted Sections 12536- b and 12536- c, and also Sections 
12536-d and 12536- e, under t he rules of statutory construc
tion, t hese secti ons would be controlling now, and , t here
fore, the old agreements with t he Department would no t be 
applicable . 

We have examined t he copy of t he waiver agreement 
which you have enclosed, which was used under t he 1934 
agreement. Since t he State of Ui ssouri is not a part y to 
that agreement , and since no appropriation was made by the 
General Assembly , nor waa any legislation enacted author i a
ing an appropriation under t he 1934 agreement, then , under 
the rules hereinbefore announced , t he State of Missouri 
could not be liable on those agreements. 

CONCLUSIOl• • 

From the foregoing i t is t he opinion of this depart
ment that since no appropr i ation has been made by the 
General Assembly to carry out the provi s i ons ot said aeetiona 
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12536- b• 12536- c , 12536-d, and 12536- e, Laws or liiasauri , 
1939 . And since the lawmakers limited the liability or 
thia State to the amount appropriated, then there is no 
legal l iability on the part or the State or Missouri for 
indemnity which might be incurred by your department sign
ing agreements with the Department or Agriculture and the 
owner or cattle which might be condlemnod . 

W• are further or the opinion that if and when appro
pr iati ons are made as provided by Section 125S6-b that any 
joint agreements as provided by said Section 12536-d , Laws 
of Missouri , 1939 , should be entered ~to wherein the State 
of ~issouri, t he United States and t he owner of animals 
condemned should be parties . 

We are fUrther of t he opinion that t he Commissioner 
or Agricultur e should not enter into such agreements until 
an appr~priation has been made by the General AasemblV, aa 
provided by said Section 12536-b , Laws of Uissouri, 1939 , 
"Page 237 . 

Respectfully submitted, 

TYRE W. BURTON 
Ass ia tant Attorney- General 

APPROVED : 

COVELL :a • HE\'/ITT 
{Acting) Attorney-General 

TYIB : CP 


