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.. January 13 , 1940 

) 

FI LE D 
Mr . Geo~ge o. Dalton 
Collect~r of Marion County 
Hannibal, Missouri 

Dear Silj>z 

this is in reply to yours of recent date 
in you $Ubmit the following questionsa 

"In reference to drainage distri cts 
organized under Circuit Courts, will 
you please advise to whom the penalty 
is paid under Section 10762 R. s. of 
Missouri• 1929? Will you please ad­
vise me if I am allowed one per cent 
(1%) co~ssion on current drainage 
taxes collected and two per cant 
(2%) commission on delinquent drain~ 
age taxes collected? 

"I also wis h to atnte here that I 
em in a County where there ia a 
branch of fice• and I am allowed 
3/ 4 of one per cent (1%) on all 
taxes collected. and would like 
to know if t h is Section 9901 R. 
s- of • issouri. 1929, applies to 
drainage t ax es collected by me 1n 
this County .. " 

wher e-

On the question of to whom doea t h e pe~lty f r om 
delinquent drainage taxes belong, we find t hat Section 
10762~ n. s . Missouri 1929, provides as f ollowsz 

"All taxes provided f or in this 
article remaining unpaid after 
December 3lst · of the year for 
which said taxes were levied shall 
become delinquent and bear a 
penalty of one per cent . per 
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month on the amount ot said taxes 
from date of delinquency until 
paid. In computing said penalty 
each t"ractlonal part of a month 
shall be counted as a rull month. • 

~t will be noted that t his aectlon provldes tor 
the pen~lty but does not indicate to whom t he penalty 
shall b~ paid. Section 9914. R. s. llissourl 1~29, pro­
vides in part as followaa 

"It any taxpayer &hall tall or 
neglect to pay such collector 
hia taxes at the ttme and place 
required by such notices. then 
it ahall be the duty of t he col­
lector. after the first day of 
Januar y t hen next ensuinS~ to 
collect and account for• aa other 
taxes, an additional tax, aa 
penalty, of one per cent; per 
month upon all t axes collected 
by h~ after the first day of 
January, as atoresaldJ and 1n 
computing said addl tional tax 
or penalty, a tractional part 
of a month shall be counted aa 
a whole month~ Collectors shall, 
on the day of t heir annual settle­
ment with the county court, file 
with said court a statement. under 
oath, of the amount ao received, 
and from whom recel ved., and set­
tle with t he court therefore * * " 

This section refers to general tax~a only. However, 
it does indicate that the lawma.kera did not in~end t hat 
t he coll~ctor would be authorized t o retain, af a part 
of his o~mponaation, the one per cent per mont~ penalty. 

In t he case of State u r el . White v . F•ndorf',. 
Collector of Revenue, 296 s. W. 787, it appear' from 
that case that the collector di d not construe the general 
tax law eo t hat he would be entitled to r et ain t he one 
per cent penalty provided for 1n Seetion 9914, supra . 
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~ King v. R1verland Levee District, 218 Mo. App. 
490 at 493 , the rule on the authority or an officer to 
receive compensation ia s tated aa tol1owaa 

"It ia no longer open to question 
but t hat compensation to a public 
officer ia a matter of atatute 
and not of contr act, and that 
compensation exists, if it exists 
at all, solely aa t he creation of 
the law and then is incidental to 
the office. (State ex r el. Evans 
v. Gordon, 245 Mo. 12, 1 . c . 27, 
149 s . w. 468J Sanderaon v. Pike 
County, 195 Mo. 598, 93 s . w. 942J 
State ex rel . Troll v. ·Brown, 146 
Mo. 401, 47 s . w. 504.) Furthermore 
our Supreme Court has cited with 
approval the atatement of t he general. 
rule to be found 1n State ex rel. 
Wedeking v . McCracken, 60 Mo. App. 
1. c. 565, to the effect that the 
rendition of services by a public 
officer ia to be deemed gratuitous. 
unless a compensation thereror is 
provided by statute and that if 
by statute compensation ~s provided 
for in a particular mode or manner, 
then the off icer is conf ined to 
that manner and is entitled to no 
other or furt her compensation, or 
to any dirferent mode of securing 
t he same. • 

Tpe collector. in collecting delinquent drainage 
district taxes, is paid extra compensation by virtue of 
the provisi ons of Section 10680, R. s. Uissouri 1929, 
which pr~videa a a follows: 

"The county end townahip collectors 
for collecting current taxes tor 
drainage and levee districts shall 
receive one per cent. of all such 
t axes collected, and for t he col-

• 
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lection of delinquent taxes for 
suCh they shall receive two per 
cent . of all aums collect ed. • 

lt will be noted that this secti on allo~s the 
collector one per cent additional tor eollectitg delinquent 
drainag~ di strict taxea. Since Section 10762• supra, does 
not pro~de tor the col lector to r etain the on per cent 
per monUh penalty , and since said Section 1088 paya him 
one per cent extra for collecting taxes , t hen ~t would 
seem that his fUll compensation for col lecti ng drainage 
taxes wOUld be pr ovided for by said Se ction lOSso. 

CONCLUSION. 

~om the foregoing it is t he opini~n of t his 
departm~t that the collector of revenue would not be 
authori~ed to retain the one per cent per mont~ pen.alty 
for del~quent drainage taxes collect ed by him~ 

We are alao of the opinion that the compensation 
of the collector for collecting drainage district taxes 
is fixed by a aid Section 10880, wh1 cll allows him one per 
cent commission on current drainage district t~ea and 
two per cent on delinquent drainage taxes . 

II. 

On your second question on t he question of whether 
or not YJOU are allowed three- fourths of one pet cent of 
drainage taxes collect ed, we find t hat Section 9899, R. 
s . Missouri 1929• provides aa f ollows: 

"In all counties 1n thi a at ate that 
may now or hereafter have a popu­
lation of 25,000 and leas than 40, oo~. 
and i n wh1 oh t here is a city of over 
151 000 population, more than ten 
mil es distant from the county seat , 
and 1n which said city t here ia a 
courthouse owned by the county, and 
1n which said cour thouse there la 
held regular and legally established 
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terms of a court of common pleas, 
it shall be t he duty of t he col­
lector o~ t h e revenues of suCh 
county to maintain in addition to 
hi s of fice at t he county seat a 
branCh of fice 1n the courthouse 
located in the enid city of 151 000 
population or mor e . for the con­
venience of the taxpayers of said 
county living within the jurisdic­
tion of said court of common pleae.• 

Section 9900, R. S. Mi s souri 1929 , whic:Q. is also 
pertinent to t h is question. provides aa follow~: 

"It shall be the dut y of t he col­
l e ctors of t~e revenue of such 
counties to keep t he t ax books 
of such townahips as may be under 
the jurisdi ction of said court of 
common pl eas in said branch off ice, 
and to keep one or mor e deputi es 
1n said o_f ice to attend (to) the 
<.. uties t her eof ." 

Sect ion 9901, R. s . Missouri 1929, provides aa 
follows: 

"In all suCh counties wher e t he 
colle ctor of the r evenue is 
required by this chapter to main­
tain a branch office as provided 
herein, he sha.ll be allowed to 
r etain in addi tion to the amount 
now aut horized by l awa three-fourths 
of one per centum of all taxes col­
lected to cover t he additional 
expense of maintai ning au ch branch 
office. • 

T.Qe collect or in the counties described ~n said 
Section S899 would be required to maintain a br anch of­
fi ce and keep deputies in such branch of f ice for the pur• 
pose o~ qollecting any and all taxes incl.uding ~ainage 
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distric~ taxes. These statut es are plain and unambiguous 
and since said Section 9901 is all inclusive as to taxes 
col.lected it would seem that it would include lthe drain­
age diatirict taxea. 

CmiCLUSION. 

~t is , therefore . the opinion of t hi s d~partment 
that in counties wher e a branah office is ma1~a1ned aa 
ia prov!ded for by Section 9899, the collector of revenue 
would be authorized to r etain t hree-fourt hs of one per 
cent of all taxe-s collected including drainage taxes . 

Respectfully submdt ted 

TYRl!.. W. i3URTON 
Assistant Attorney Gener al 

APPROVED I 

(Acting) Attorney General 

TWB1DA 


