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MUN~CIPAL CORPORA'l'ION::> : No 1acancy is created in off ice 

until officer's resignation is 
HESIG.NA'JliO.N OF COUNClLMAN : ·accepted, construction of statute 

6973 R. s . Mi s souri , 1929 . 

January 15, 1940 

F I L F u 
Hon. Paul J. Dil1ard 
Prosecuting Attorney 
Laclede County 
Lebanon, Mi saour1 

Dear Sire 

We are 1n receipt or your request for an 
official opinion, under date or Janutr7 1~, 1940, 
together with a atatment of facta thereto attached. 
Your question and statement or facta is aa follows & 

QUESTI OK 

•1a the appointment or Claude O'Dell, 
by the mayor. on Vecember 4th, 1939, 
to till the vacancy cre&ted by t he 
resignation of Alderman Elmer Holman 
July 19, 1939, in confommity with 
Ordinance No. 151 of the City of Lebanon, 
Misaouri, and 1n conformity with Section 
697~ R. s . 1929 (on which •aid ordinance 
ia baaed) and aa •uch appointee can he 
legally serve on said Board or ah ould 
such vac~cy created by t he resignation 
of Alderman ~lmer Holman, aince it occur­
red more ~ aix montha prior to the 
general llunicipal election i n said City, 
towit1 Apr11 1940, have been tilled, 1! 
at all, by special electiont• 
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STATEMENT OF FACTS 

•Lebanon, Uisaour1 1• and wu at 
all timea herein mentioned • ~uni­
cipal CorpOPatio:n end CitJ o~ the 
Fourth Olaaa. 

wAt the regular Vun1c1pal Bleet1on 
held 1n said City in April 1938 
Elmer Holman wu dul.7 elected u 
Alderman of the Secom Ward. On 
Ka7 2, 19~8 he took the oath ot 
off ice, qualif ied and from and after 
that date duly served on the Board 
oE Aldermen until the 19th day or 
Ju1y" 1939 at which time be tUed 
with the City Clerk the following 
reaignatlonc 

•J'uly 19, 1939. 

'Honorable Ua7or and Board 
ot Aldermen, Git7 of Lebanon• 
ltlaaour1. 

'I hereb)' tender rq re•1gnation 
u Alderman from the Seclmd Ward 
of the ~1t7 of Lebanon, Vtaaour1. 

·~o be ettect1ve tram th1a date. 

Elmer Holman, 
Alderman. • 

•On the same date, to-wtta July ~' 
19~9 the above resignation waa read 
b7 the Cit~ Clerk, at a regular meet­
ing o~ the Cit,- Council• to the Uayor 
and Board of Alde2'Dlen, and a m1nu te 
made the~eot. 

-wo action accepting or rejecting tbe 
resignation ••• taken by the Council 
but there is no ordinance of the C1tJ 
of Lebanon, designating or r equiring 

I . . 
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any action to be taken on preaenta­
tion of a resignation of an elective 
of ficer of the said City. 

"The said Elmer Holman tram and after 
the aaid July 19, 1939 never attended 
any me~t1ng, eat aa a member ot the 
Council nor did he after that date 
take any part whatever in any meeting 
ot the Council . Neither did he, 
atter said date, accept &n7 pay ae an 
Alderman.. He actively cea.aed all con­
nection aa a member ot the Board or 
A~dermen on said date. 

•At the ttme that his reaignati4n waa 
read to tbe Council, the Cit7 Clerk 
informed the Mayor and Bollrd ot Alder­
men, that under the City Ordinance, 

1-. 

a1nce thia resignation occurred more 
than aix montha prior to the next 
general Municipal Election in said City, 
that 1n order to fill a vacancy, that a 
Special ~lection would have to be called. 

"No action was taken by the Board of 
•ldermen to call a special election, 
and none was called or had and the seat 
ot Alderman Holman remained vacant until 
the 4th day or Decemb•r 1939 when tba 
Mayor o£ the City ot Lebanon, Missouri 
appointed Claude o•Dall u a member or 
the board of Aldermen and aa Alderman trom 
the Second Ward to till the vacancy created 
by the aforesaid reaignation ot Alderman, 
JSlmer Holman 

•The Ordinance that tha City Clerk had 
refer ence to when he advised the Mayor 
and the Board of Aldermen on Jul7 19th, 
19~9. at the time the reaignation of 
Alderman Holman waa read, ia Ordt nance 
No~ 151 of the ordinance• ot the City ot 
Lebanon,. lfiaaouri, and which aaid Ordinance 
had been duly adopted and paaaed and waa in 
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rull torce and effect at the ttme. 
A certified copy of' aaid Ordinance 
is herein encloaed and made a part 
of this atat ement. 

•The said Claude O'Dell• UDder tbe 
purported appointment made by the 
J!ayor under date of Dec-.ber <ith~ 
1939 took oath of' ott1ce. aod hu 
participated in one adjourned and one 
regular meet!Dg ~ the CitJ Council• 
acting in the capacitJ aa an Alder­
man trcm th• Second ard. 

•'!'he minutea ot the meetinga ot the 
CitJ Council show that there were ob­
jections made to hia appointment prior 
to the tiJDe that he took oath ~ office 
or participated 1n &nJ meeting of the 
Council.• 

A public ortice may be abandoned. Abandop­
men~ is a apecies of resignationJ resignation and 
ab~onment are voluntary acta. The former ia a tinal 
rel quishment to the non-user. See McCall v. Cull• 
Ari • 75 p. (2d} 696. Words and Phraaea. 4th Ed. • ..__ 

In the ca•e of Commonwealth ex rel. Woottpn. (Ky.) 
Att ney General v. Berninger, 74 s . 7. (2d) 932, 
the Court aaid'l 

• At the regular election held in t he 
7ear 193Z• Berninger was elected one or 
t he commissioners of the citJ of New­
port for a term of two Jeara. Within 
the proper time he qualified by taking 
the neceasarJ oath and executing the re­
quired bond. and entered upon the du ti .. 
ot bia ottice on the tirst Monday 1n 
Janua17, 19M.· ~ereatter, he att ended 
the regular aeasiona or the board or com­
~ssionera and pertor.med the duties ot 
hia office untU January ~. 19M.- On 
th t dq the board waa in regulu- aesaion 
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and he sutmi tted to the board the 
following communication algned by 
him and addressed to the mayor and 
city commiaaionerac 'Accept my resig­
nation as City Commissioner to be 
effect ive on t L1a date. January 30. 
1934.' 

•on t he reading of t he communication 
by the clerk it •was laid over 1ndeti­
ni tely' by unanimous vote. No · fUllther 
action on t he communication was taken 
by t he board until ita regular session 
held on Karch 13. 1934. Berninger was 
present on that occasion and presented 
and had read a communication stating 
i n substance t hat he had been 1nt'ormed 
tha t his resignation was not eff ective 
tor the reason that it had never been 
accepted by the board• and no aucceaaor 
waa appointed or quali f ied t~ till the 
of fice . and that he desired to withdraw 
the resign tion. giving aa h ie reaaona 
the fact tha t his health had been restored 
by h1a recent vacation} t hat it h1a resig­
nation became eff ective. it would mean 
considerable expense to the city in hold• 
1ng an election 1n November} and that 
he had received man,- cCDmun1cationa f r an 
the buainesa organizations of the cit,­
and petitions signed by man,- citizens 
of the eammun1t7 requesting hia return. 
For these reasons he felt honor bound 
to cont inue in the of f ice and perf orm 
the trust imposed upon him by the voters 
of t he city. ~he communication waa 
received by the board and ordered t i l ed 
and spread upon ita minutes, No further 
~otion was taken by t he board. By 
reason of these facta t he resignation 
was never accepted by the board or any 
officer. and no vacanc,- 1n t he office 
ever existed or was attempted to be 
filled .• 
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And the Court further a aid l 

•• • • the r esignation of a public 
officer does not become effective 
until accepted by the proper authority. 
or bJ' equivalent action• auch aa the 
appointment ot a aucceaaor. Tabor •· 
Webb6 227 K7~ 611. 13 s. w. (2d) 758J 
Patrick •• Hagina.41 s. w. 31• 19 Ky. 
Law Rep. -i82J Schaklett v. :.L:own ot Ia­
land6 146 KY• 798• 143 s. w. ~9. Ann. 
Caa. 19130• 602J 46 c. J. 978• Sec. 129• 
note 40. 

•Nor are we impressed with t he ar~ 
ment t hat an ott~cer haa t he absolute 
right to resign when he ple&8ea. and 
that our rule intringea thia right. 
The baa1a of the rule 1a that the 
right of the i ncumbent 1a aubordinate 
to the right of the people to the ~­
tenance of an orderly government. An 
able discussion of the que stion is 
f ound in t he following language ot ur. 
Jus tice Bradley. in EklwardA v. United 
Statea. 103 u. s. 471. 473. 26 L. Ed. 
3141 

* .a. * * * * * * -l$> * <!:· * * ... ~ * * ..... 

!his being a case 1n which the officeholder 
fil~d hia resignation but the same waa not accept,d, 
and the Court held a 

• Aa Mr• Berninger• a resignation 
never became eff ective by aoc9ptance 
or otberwi••• it tollowa that he had 
t he right to withdraw his rea1.gna t1.,on 
and reaume t he duties ot h is office~• 
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res gnation is not enough where a person holda 

We set forth this ease to show that the 
eo~t•a have ruled that the formal filing of a 

a p blic office and baa the reaponaib~lity of 
ca~~ying out the function and operation of govern• 
men and maintaining public order~ and that he 
sti 1 holda his office until his resignation is 
acc!pted. or in light of the above decision he 
wou d have a right to withdraw his rea1gnat1on 
bef re the same had been formally accepted by the 
autqo. r1 ties who were b y statute designated to 
acc.pt the same. 

In the caae of Tabor v. ebb• et al • .(.Ky.) 13 
s . w. (2d} 758• which eta tement of facta and 
op1~1on of the court we are h~rein aett1ng out 
verJ t'ully due to the fact t hat we t'ee.l that you 
w11 not perbapa have thla case before you• We 
hold that t hla caae clearl,- atatea the law and 
is ' pplieable to the situation and the atat ement 
of ~acta aa set forth in your requeat. T.be Court 
aa141 

•an July 25• 1928• Milton Haywood 
and w. R. De Bart reaigned aa council­
men. stating ln their reaignatlona 
that they were to be immediately ef­
fective. At leas t one of theae rea­
i gnatlona was published 1n a local 
newspaper on August 2. 1~ !be D*X\ 
regular meeting of the ci . .COWl.Cil... after 
these reaignationa were writt•n W&8 
August 6• and on tbat da)" the council 
met. but. becauae the recorda were not 
on hand• they adjourned to meet again 
on Auguat tl3• at which date they accepted 
t he resignations of Raywood and De .Hart. 
and elected Dr. B. P. Morgan and Walter 
Abbott in their stead. 

•ane of the principal quest1ona in t hia 
case is whether the reaignatiom of Hay­
wood and De Hart became effective on 
JulJ 25• the date they were written. on 
Augu&t s. the date they could have been 
accepted, ~r on Auguat 13• the date the)" 
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were actuall7 accepted .• because. 
it these reaignat1on.a did not be­
come effective until accepted• then 
.lbbott and Morgan were appointed 
less than three montha before the 
election in November, 1928• and would 
ther e:fore hold their places until 
t he regular elect! on in November. 

l· 

19291 whereas, if these re•ignations beeame 
effective on the date they were 
written, July 26th, or Auguat 6 th, 
the date they could have been ac~epte.d., 
then these vacancies occurred more 
than three montha before the Novem­
ber election, and t hey are vacancies 
which ahoul.d be :f'111ed at that 
election. 1he answer ia that there 
1s no vacancy until the resignation 
1a accepted. See Patrick v. Hagina, 
41 s. w. 31, 1e Ky. Law Rep. 482J 
~hacklett •· l'own ot Ialand, 146 x:y, 
'798., 143 s. w. 369, Ann. c ••• 19130., 
602. This 1e t he general rule • 1n 
the absence ot a statute on the aUb­
ject. 46 c. J . 978, Sec. 129, Note 
40. 'l'he reaaon :for thia rule ia well 
stated 1n Edw~e v. u. s. , 103 u. s. 
471, 26 L. Ed. 314. It :follows that 
the only vacanciea to be tilled were 
t hose of ma7or and a c.ounc1.ln:an to take 
the place of w. H. Scott . 

•certain partiea had nominated wn.t 
t hey call a 'C1 tizen ' ·• Tickiet • and put ' 
in Domination three men for .councilmen. 
Freeman S . Webb, c-. S . Cartee. and E. 
A.. Garber. Of these• Cartee led the 
tick~t, and received 396 votea. Cer• 
tain other cttlzena nominated what they 
call the 'Independent Ticket. ' ~bey 
only nominated one candidate tor council­
man. and that waa the appel~ant. Floyd 
Tabor, who received only 22~ votea. 
l.here was only one vacancy to be filled., 
to till that. c. s . Cartee was elected. 
The poe1t1ona held by Dr. B. F. Morgan 
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. 
and ~alter Abbott could not be 
filled at the November election, 
1928. u.nleaa they have rea1gned, 
they are atill legal councilmen 
of Olive Bill." 

In the caae of United Statea v . Green, 
53 Fed. 769, 1. c. 770, the tacta were aa folla..t 

"Mayor'• office, Lathrop, Ko., Hch. 
28• 1889. kiy call of the mayor, a 
special meeting of the city council 
waa held this date. Mayor 1n the 
chair. Alderman all present. l.be 
call for convening council waa read 
and filed. M. A. Goff, Prest. ot 
t he board of aldermen, and alderman 
!'rom the Firat ard, tendered hia .res­
ignation, which, upon moti on, waa 
accepted, to take effect upon adJourn­
ment. 1fm. !lcK. Lowe • alderman tram the 
Second rard, tendered h1a resignation, 
and, upon motion. the aame waa accepted, 
to take effect upon adjournment. H. II . 
Freeman, alderman rrom the Second Ward, 
tendered hia resignation, and, upon 
motion, the aame waa accepted by the 
mayor, to take effect atter adjournment. 
J •. c. ~ohart then tendered h1a reaigna~ 
tion aa alderman from the First Ward, 
which, upon motion, waa accepted by the 
mayor to take effect atter adjourn-
ment. Council the~, upon motion, adjourn­
ed sine die,• 

.And the cour t held upon this statement of facta u 
follows a 
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"The resignation may be made to 
and accepted by the officers named; 
but,. to become perfect, they depend 
upon and must be followed by an ad­
ditional tact, to wit, the appoint­
ment of a successor, and h la quali­
fica tion. When 1t 1a said in the 
atatute that the reaignation 'Illli7 be 
thua accepted, it ia like to the ex­
piration of the term of otfice. In 
form the office is thereb7 ended• 
but to mak·e it eff e"Ctual 1t must ~ 
followed bi the qualification ot a 
auccessor~ .: 

' 

and the holdtng waa made having Section 5 ot Arti~le 
XIV ot the Constitution of W.saour1 Wtore the court. 
wb1 h a aid Section 5 of Article xrv reads u follpws : 

• In t .he absence or ell'J contrarJ' 
provision, all of'ficera now or 
hereafter el•cted or appointed, 
aubj.ect to the right of reaigna­
tio~ shall hold of'f'1c-e during ta:l.eir 
Qffioial terma~ and until their auc­
cessora &hall be duly elected or 
a ppointed and qual1.f 1ede'• 

See also Section 6951. R~ s~ Misaour1, 1929 and Se~-
t1o~ ·6973• R. s. Missouri, 1929. · 

~ 
Therefore", 1n the light ot theae sec tiona and 

th caaes herein set forth, one 1e f or-ced to the ~on-
cl ion that when Elmer Holman. the duly elected ~ 
qu it'ied alderman tendered hia rea1gnation ae of June 
19_, 1~39• aa ia aet f orth 1n t h 1a opinion, and that the 
aam waa tendered by the City Clerk at a regular meeting 
of he City Council to t he Mayor md Board of' Aldermen 
and a minute made thereof, but no action waa taketl at 
tha time by a aid bod7• that said paper wri t1ng Wfl• 
no 1llg more than a tendered realgnation and when the 
may r failed to Qa~l a apec1al election, ~ch he wlthGut 
dou t bad a right to do, because of the t•ct that aaid 
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tendered resigna tion was at a date which wae more 
than au months before t he date of t he general 
election, that the re wae no formal acceptance of 
said attempted or tendered rea1gnat!on in the light 
of the author! tie a . We are further forced to the 
conqluaion that when the interim of time elapsed 
and no action having been taken by the mayor# or 
any peraon exercising the duties of mayor, and there 
rem !ned a period of time which waa within six 
mon he of the general election, then the laat au~ 
div a1on of Section 697~ R. s . Jlisaouri# 192Q# 
bee e oontrol11ng 1n the situation tor the statute 
pro idea that no vacancy in the office of aLdormap 
whi h may occur within said a1x montns preceding a 
general municipal election, ahall be filled in such 
a m~er ae may be preacr1bed by the ord1nancea . 

Turning to the stat ement of facta and ord£~~ 
nancea as certified by R lph Shafer, City Clerk of 
Leb4non, ¥ issouri, we tind that the city had this 
ord1nancez 

•section 12. When a vacancy occura 1n 
any Elective office, within alx 
months of a general municipa~ elec­
tion. no election shall be called 
to fill aueh vacancy, but the aame 
shall be .filled by the ·Uayor, cr the 
person exercising the duties of Mayor. 
by appointment. This section ahal:l 
apply to the ~embers of the Board of 
Aldermen~ the same aa any other ele~ 
tive of'f'icers . • 

Thua , 1"ollow1ng Section 12 ot Ordinance No.-
151" we conclude under Section 6973, supra~ that the , 
ci cy had a right to create and pua that part of the 
ordinance which is designated aa Section 12.- 1'h1a 
be1QB true. and the f'urther tact being that the rea­
ignation of Elmer Holman, Al.derman. st111 being be!'ore 
the city council, and having not been acted upon and 
the further fact being aa ahown by the statement that 
Elmer Holman bad tailed and refused aince J e 11. 1939 
to •ttend any meet1nga had aa a member of the council• 
or ~o take any part whatever in a meeting of the council 
after the said date. tha t the vacancy of Elmer Holman 
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could ~ filled aceording to the term. or Section 
69~3 , s~pra , and the •uthoritiea interpreted s imilar 
sections i n different jurisdictions as are taken by 
t h is o~fice as controlling and authority. 

CONCLUSION 

... 

L . 

Therefore , 1n conclusion. thia &.tf'1ce is of 
the op~lniOD that Claude O'Del.l 1a the duly appointed 
and ae~ing alderman or the City of Lebanon, Missouri , 

A,t~PROVED s 

w. J . abRKE 
(AetiJl$) Attorney General 

BRC:RV 

Reapeet:tully aubmi tted., 

B. RICHARDS CREECH 
Assistant Attorney General 


