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CRIMINAL COSTS: In conviction for ma~laughter 

1 under murder indictment the county 
is liable for the costs and not the 
state. 

February 21, 1940 

Fr LF DJ 
Hon. Pa-l J . Dillard 
Prosecuting Attorney 
Laclede County J 
Lebanon~ !Ussouri -

Dear Si~: 
i 
t 

We are in 
dated February 

reclipt of your request 
19th~ 1940, which reads 

for an opinion 
ae follf 'JWS: 

~The above named was char 0 ed in Laclede 
County , ~:tssouri , wi t n -~urder i n tne 
First De~ee and he ent e red his plea 
of not gu lty to t hat charge . 

"Matthews was fi r st tried i n Laclede~ 
County and t he result was a hung jur • 
The second time he was tried was in 
Phelps County a nd the jury found him 1 

guilty and assessed his punishment as 
Five Years in t he State Penitentiary. 
This was a ppealed a nd r eversed on an 

· instruction f r om the Court. The abo a 
named~ in the t hird trial, was a in 
f ound gull ty, but of manslaughter and! 
his punishment wa s assessed at $100.00 
fine and three months i n jail. I 

•This cost bill wa s certified to t he I 
state auditor's office and t hat offic~ 
refused t o pay under t he decision of 
Sta te ex rel v. Carpenter, 51 I,o·o • . 555
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" I t is my co r1t e nt i on that t he 
Audi tor's Of fi ce is wrong a nd ~hat 
t he coste should be paid b~ the 
sta t e under and by authorit;y o!' 
State V. Hackmann, 25? SW 45?; · 
wherein the Court fie f d that wno 
should pay the costs was deter~1 ~ed 
by the indictment a~d t he pl ea t o 
that i ndictment . " 

Section 3826 P. s. Missouri, 1929,partially 
reads as follows: 

' t "In a l l capital eases in wh ieh t he 
de f e ndant shall be convicted , and in 
all cases i n which t he defe ndant shall 
be sentenced to i mpr isonment i n t he 
penitentiary, and i n eases where sue~ 
person is convicted o£ an offense 
punishable solely by imprisonment in 
t he penitentiary, and is sent e nced to 
i mprisonment 1n t he c ounty jail, wor~­
house or reform s chool because such 
person is under t he a ge of eight een 
years , the sta t e shall pay the cost e , 
if t he defendant shall be unable t o 
pay t hem, except coats incurred on 
behalf of de fendant . * >l- ~- ... " 

Under t~e above seet l on t he sta ~e is onl y l i aile 
where the defendant has been convict ed i n a c pit al 
case or wher e t he de fe ndant s~all be sente.'lce to 
imprisonment to t he peni t e ntiary , except i n ca ses 
where t~e person convicted is under t he a ge o~ 
eighteen years . The last a nd f inal case cons t} ru1 nr 
the above sect 1on was the case of State ex rei v . 
Carpenter, 51 .. {o . 555, t he court , i n that c se s a id : 

"Although the indictment was for a 
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capi tal crime , and under it t he 
prisoner mi ght a lso have bee n 
convicted of a f elony, punishable 
by impr i sonment in the penitentiary, 
yet it is also true- that it was 
competent t o f i nd him f,uilty of a I 
less degree or grade of cr i me - by 
which t he puni shment would be re­
duced to i mprisonment in t he county I 
jail, or by such i mprisonment eoupleq 
with a fine . It is t he conviction 
and sentence in such case wh ich estaij­
lishes ~he grade of the offense 1 for I 
the purpose of fixing the l tabi lity 
for costs, and not t he allega tions 
contained i n t he indictme nt. Th is 
is t he only quest i on we are called 
upon to revi ew. * * ~ n 

Althoug the above case \Vas passed upon i n .th~· r'eb­
ruary T rm of 1873 it is t he last case in poi t a nd 
has not been overruled. This case spee1f ieal y · 
holds t t t he sentence establishes t he grade of t he 
offense for t he purpose of fixing the 11abil 1 y f ar 
costs a d sp~cifically hol ds that in such a e 
whi ch i similar to your ease t he c ounty and 
state st pay t he cost. 

In 
302 Mo. 
eonstru 
s. Miss 

citing t he case of St ate ex rel v. Ha 
2731 257 SW •57 section 3826, supra, 
d , but said ease construes section 38 
ri, 1929, which reads as follows: 

"In all capital ease s , a nd those 
in whi ch i mprisonment in the peni­
tentiary is t he sole punishment for 
t he offense, i f t he defendant is 
acquitted, the costs shall be paid 
by t he state; and in all other 
trials on indictments or i nformation 
if t he de f endant is acquitted, the 
costa shall be paid by t he county in 
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which the indictment was found or 
·inf ormation f iled, except when the 
prosecut or shall be adjudged to pay 
t hem or it s hall be otherwise pr o-
vided by law. " · 

The ho dihg i n State e x rel v . Hackmann, sup a , wa s 
t o t he e ffect t hat although .t he court had bi en in-
struct on manslaught er, nevert~eless t he def-
endant subject to a convict ion of murder in the 
first ee , which is a capital offense. The c our t 
i n hol in that t he stat e wa s liab le on an aoquittal 
whereiQ t e instructions cont~ned an instruction 
on man$la ght er, yet t he f acts were su ch t hat the 
question or manslaughter was t pertinent to t he 
ease and the de f endant was t he eby acquitted of a 
capital case and not of mansl ghter. 

t 
~ction 3827 R. s . Missou~1. 1929 , reads as 

follow~: 

w~n t he def e ndant is sentenced 
to i mpr isonment i n t he co~~ty jail, 
or to pay a fine , or both . and is 
unabl~ to pay the coats , the county 
in whi ch the i ndictment wa s found 
or information f iled shall pa y t he 
costs , except such as were i ncurred 
on the part of t he def endant . " 

The above section must be r eferr ed to aa ~u ~ ay _Q 1t 
of cos~s when t he fac t s are not covered bJ se ~ion 3ci261 
supra . Under sect i on 3827 it is mandator y t t tbe 
county shall pay the coste when the de fe ndant is sen­
tenced to imprisonment in t he county jai l or ~o pay 
a fi ne under any indictment . Of course ne ither the 
stat e ~or t he county is l iable for t he costs •~ere 
the de fendt~ t is a bl e to pay the costs . 
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C )'V'VJ~ TON 

In view or t he a bove a ut horit ies , it is t he 
opinion of t hi s department t hat where a defen~nt 
is found guilty under i ndi ctme nt char ging mur~er 
in the t irst degree, and is sentenced on an i~struc­
tion of manslaughter to t hree months in jail •nd a 
One Hun~red Dollar fine , t he eost i n such a c.se must 
be paid by t he county and not by t he s tate . 

Respe ctful ly submitted, 

¥\ . J . bURKE 
Assistant Attorney ue neral 

APPROVED: 

ifYRE w. BURTON 
(Acting ) Attorney General 


