
Prosecutin· attorne" - Ject cannot a s sume -­
office pri or to Jan~ary l i f he is leaving 
Dec ember 15th, nor can he appoint a deputy 
under ~ .lch cir cumstances . The present 
!>rosecutin~ attorney ca~1 co:1c i nue to 
hol d o:~ice unti l his su c cessor qualifi es 
and a ssumes o:fi ce . 

December 13, 1940 

Honorab~e John A. Eversole 
Prosecu~ing Attor ney 
~aahington County 
Potosi , Mis souri 

Dear Sin: 

You submit to this department for ap official 
opinion questions based on the f ol lowing facta: 

You are now t he Prosecuting Att orney of 
Washington County . You were not a candidate to sucmed 
yourself and t he lawyer who was elec ted at the november 
election has been call ed into the Naval Reserve Officers 
of the United St atoa Government and will report for 
active quty t h e Diddle of December . Tho quost~ons to 
be ansnered are : Can your successor now qual~ry before 

l eaving; 1f so, can he appoint an assist ant t o take ac tive 
charge of t h e office in h is absence? If ho cannot quali­
fy at t he present time, do you hol d ov~r or does a vacancy 
exist? 

The el ec tion or a prosecuting attor pey and his 
qualif i9ations in counties such as Washington ~re pre­
scribed by Section 11309, R. s . Mi ssouri 1929 , which is 
as follQwsz 

"At the general election to be held . 
in this state in t he year A. D. 1880~ 
and every two years thereafter, t hero 
shall be elect(d 1n each county or 
this state a prosecut ing attorney, 
ho shall be a person l earned 1n 

t he law, duly licensed to pr actice 
as an attorney at la 1n t his state , 
and enrolled as such , a t least 
t enty- one years of age, and who 
has b <en a bona fide resident of 
t he county in which he s eeks el oc-



Hon . J obn A. Eversole ( 2) December 1 3 , 1940 

t ion ror t welve months next preced­
ing t he date of t he General elec­
t ion a t which he is a candi date 
f or such office and shall hold h i s 
office f or t wo years, and until h i s 
succ es sor is elec ted, commi ssioned 
and qual ifi ed ." 

Of course , t he above section governs t he elec­
t i on of your success or-el ect. The t erm of your office, 
and likewise for t he successor - el ect, i s governed by 
Section 1131 0 , R. s . M1us ouri 1929, wh1ch i s a$ follows: 

"Prosecuti ng attor neys elect ed under 
t he provi sions or t his chapter shal l 
ent er upon t he dischar ge of t heir 
du ties on the f irst day of J anuary 
next arter they shall havo b een elec­
t ed . " 

The deci sion of St ate ex i nf . Barrett, At tor ney 
General , ex rel . Oakl ey v . Schweitzer , 258 s . W. 435, 
i nvolved t he questi on of long and shor t t erm and t he 
question of a vacancy i n the ofrice of t h e pro~ecuting a t ­
t or ney of t he Ci ty of St . Louie , but we t hink it i s clearl y 
an aut hor ity to the effect t ha t you hold your pr es ent tenure 
of orfice until midni~t· of December 31, 1940, and t hat your 
succeaso~, provided he shoul d succeed you, would then be 
entitled t o a ssume off ice on the f irs t d~y or $anua ry, 1 941. 
~e r efer you t o a portion of t he decis ion, 1 . e. 439 : 

11The regul ar clec.t ionfor pr osecut ing 
a ttor ney wa s f or t he four- year t erm, 
beginni ng January 1, 1923 . Sections 
702, 730, R. s . 1919 . ~be prosecut ing 
a ttor ney elected in 1919 woul d have 
been entitled to hold office unti l 
mi dni ght Dec ember 31, 1922. The per~ 
s on el ected for the succeeding r egL1lar 
t erm would not have b~ en entitled to 
t ake of fic e , under ordinary conditi ons, 
unt i l January 1, 1923, unl ess t he raet 
t hat t he appointee t o r ill the vneanQy 
coul d onl y hold until t he next regul~r 
election to rill such office wou l d 
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au t horize t he pei's on e lected f or t he 
regul ar t or.m to trute over sa id offic~ 
prior t o J anuary 1 ,. 1923 . * ~~ ·!i- ·:<- -~· l' 

I 1•respec t ive of t he dec i sion by t he ~ourt, we 
t h i nk t ha t Sec t i on 11310 , supra , i s very pl a in in its 
t erms ta t ho ef f e~t that you hol d t he of fice unti l 
Janu~ry l , and t hat your suc ces sor cannot t ake over 
t he of f i ce until that time , for t h e gene ·al rul-e is 
s tated i h 46 Corpus Juris , p~ ge 965 , to t his eff ect : 

"The terr of off ice beg i n s f r om the 
time, i f any, f i xed by l aw, not 
n ecessaril y f r om the date of appoint+ 
ment or qua li f ication. :1· .;{ ·:i· ·!} .;~ ->~> " 

Even a s suming t hat he has his c ommis$ion and 
possesse~ a l l the other qual i f ications , .. .-e t hilllk t hat 
t he conn:n;lss ion t ha t he may rec eive at the pros~nt time 
will have no eff ect or bearing on his sta t us w~ th respect 
to a s sumdng t he duties of t he office before l eaving t he 
county . 

The decision in t he St a te of Sou t h Ct!trolina , 
St a te v . Billy, 11 s . c. L. 356, is c ited f or t he pur­
poge of ahowins the pr esent of f ice of a commis~ion and 
i ts origitn--

" ' Regarding, t hen, t he common l n\v, 
we easily perceive nhy a c ommission 
may be es s ential under t h e Engl ish 
government . ~~ere, 1n a word, it 
is a t once t he expr ession of t he 
roya l will , and the partia l dele­
gation of hi s power. There , f or 
t h e purposes of his of fice, t he 
of f icer is t he agent of t he king , · 
and the commi ssion i s his l etter 
of attorney, wherein he finds h is 
power • of' whe. t kind, and to \vha t 
extent . But takeaway t he r ea sons, 
and the same consequences do not 
f ol l ow. In this count r y t he of­
f icer derives no power fram the 
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chi ef magistra te . In t his St a te, 
indeed, he has not much to spare; 
and t he c ommission becomes t he 
mere cer tificate of election, or 
the for.mal annunciation of appoin t­
ment . •" 

Section 104, page 966 of Vol ume 46 Qorpus Juris , 
r eferrimg to c ommissions , is as follows: 

"Since an el ective officer has titl~ 
to hi s office from the people, · not 
from the executive commission or 
other formal.! t y , his term may be­
gin, notwithstanding h i s failure 
t o receive a c ommis sion. " 

Hence , we are of t he opin~ on t hnt c~en though 
your su*cessor- elect receives his c ommission at t he present 
time , wljlich appears to be about t he only fcrmS~li ty other 
than t~ing t he oath necessar y for a prosecut~g a ttor ney 
providecl he po '.:s e s ses the sta t utory qual1f1ca~1ons , no 
bond be!ng r equired, to a s sume his o~fice, yet the c am­
mi s s i on woul d not entitle h~ to a s sume offic~ i n the 
face of the express contr ar y provisions of t he stat ute 
being J$nuary the f irst. 

~ben the stat ute fixes the time \Y.he~ a t erm 
shall b'gin t he t erm cannot begi n prior to sudh time . 
BroYm e:; r e l . Gr ay v . Qu1ntil1an, 121 Conn. 300. 

If he will not be in the c ounty to ~ssume of­
f ice on January the f irst, there is no provis~on or 
aut hority whereby he can take over t he office ~Y proxy or 
deputy. Section 11356, R. s . Mi s souri 1929, e!nt itl es 
every p~osecuting attor ney in the s t ,.· t e t o appoint one 
assist~t . Sec tion 11337, R. s. M1 :s ouri 192~. expressly 
gi ves t he authorit y to t he prosecut ing attorn~ , by ~Tit­
ing , t o mrure the .appointment . Deputies and a~sistants 
derive t heir power from t heir principal or su~erior . 
Since t~e prosecuting attor ney in t he instant !e ase must 
appoi nt the assistant, it naturally follovts t hi'1 t t he 
proseculing att orney cannot appoin t ··n assistB!llt until 
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such time as be l egall y assumos office. In otber words , 
i f the ~rosecut1ng attor ney- elect cannot as~m~ of f ice 
unti l J~uary 1, and is leaving ·t he c ounty befpre that 
time, he is not l egally 1n office and cannot b~eathe 
legal authority into an assistant which he h!~elf does 
not possess. 

Ther e aro constitu t i onal provisions Which have 
a beari ng on t he questions; for ins tance, Articl e XIV, 
Section 4, Const i t ut ion of Mi ssouri - -

"No person h ol ding an office of profit 
under t he United St ut es shall, during 
his continuance in such office, hold 
any office of pr-ofit under this Stat~ . " 

Anot her per tinent provision i s Section 18 of 
Article II--

"That no person e lected or appointed 
to any office or employment of trust 
or profit under t he laws of this State, 
or any ordinance of any municipality in 
t h i s State, shall hold such office with­
out personally devoti~g his time to the 
performance of t he dutie s to t he s~, 
belonging. " 

We cite the above provisions of t he Consti tution 
as prospect ive bar riers which might confront y~ur succes­
s or - elect in the event t h a t he woul d a s sume oi'.fiee and be 
absent from the county on mil! t a ry duties . 

\1e next consider t he question of your status . 
The gene~al rule of law supported by unanimou~ decisions 
is t hat an of f icer hol ds h i s office until h is Successor 
i s elected, cozmniss ioncd and qualif ied. SectiQll 11309, 
R. s. Mi$sour1 1929, contains tha t provision . It is 
almost i'iamntic t ha t the law abhora vacancies and no 
vacancy exi s ts a s long a s any person ia 1n a particular 
of f ice . 

In the decision of State ex inf ~ H~~n v. 
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Br own, '?74 S . W. 965, and the decision of Sta.~e ·ex inf . 
v . Willi ams , 222 Mo. 2~8, the hol ding i s to t c effect 
that an i ncumbent hol ds off ice until t he of f i e is f i l­
l ed by someone elee who i s duly elected and qualified. 

Therefore , we are of the opinion th~t you 
aro entitl ed to hol d the offi ce of prosecut13 attorney 
until your successor qualifi es and assumes t h offi ce 
and no vacancy ~111 e~ist unless you r esign o abandon 
the off ice. 

APPRO~: 

General 

0\.lf : DA 

RespectfUlly submitted 

OLLIVER ~~ . NOLEN 
Assistant Attorney General 

. .... . .. 


