
ADMINISirRATTON: Public Administrator is agent of 
the Probate Ju~e. Personal proper ty 
must be sold be f ore real estate to 
pay debts and legacies. An estate 
escheating to t he state is subject 
to inheritance tax return. 

Ma r ch 1, 1940 

'~~.'ir . Cl ark H. Gore 
Publ ic Ad~ini strat or 
Atch ison f ounty 
Fock Port~ ' iss ou ri 

Cear Sir: 

n,•e ~re i n r e ceipt of y ::m r request for an cpp inion , 
dated February 20t h , 1940 , which r eads a s fo l l ows : 

"As Public Admi :1istr a t or of Atch i s on 
county , I have a probl em i n Wh i ch I 
woul d like your couns e l . 

" I am i n charge of t ne est ate of Ge or $e 
Pot schke , a Ger man who d i ed here i n 
January , 1939 a t t he a ge of ei0 hty . I 
am no t sure he wa s ever nat ura l i zed . ~e 
l e f' t no knovm heirs thou~ he probabl y 
had di s t ant r e latives i n ~ermany wher. 
he was bor n . 

"The t ime f or probating cla i ms a gainst 
h i s estate ha s expired a nd all c l aims 
a re pa i d except t he one i n que s t i on 
now pending i n t.ue cir cu it court nere , 
The re i s ~2100. 00 i n cash , a bou t v200$. 00 
i n real est ate c ont r acts not ye t due , a nd 
about ~2000 .00 worth o f r ea l est ate l t f t 
i n t he e s t ate t he r ema i nder of Whi ch 
will e s cheat t o t he s t a t e , a f t e r t he 
statu t or y pe r i od ha s e l apsed . 
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"One , Herman Voltmer , a ~erman with 
whom Potschke made h is ho~e a great 
deal of the time fro~ 1919 to 1935 , 
brought a sui t for specific ne r formanoe , 
claiming t rAt t he deceased promised ta 
leave all of h is property to hi m at his 
death. We contested this suit and t ha 
.court found for us in a decree in whi dh 
he hel d that the evidence clearly ahowed 
a cause of action for servi ces rendered 
but not for specific performance . 

•voltmer has now f iled an action for 
services rendered for about ~8100. 00 . 
The costs in the first ease taxed 
a 8ainst plaintiff was nearly ~200. 00 
and t he costs in t he present ease will 
be more than that especially if plain• 
tiff takes a change of venue as he 
threatens he will if t he case is not 
disposed of without a jury trial . 

"The case woul d undoubtedly go before 
Judge Bridgeman where my attorney and 
I bel i eve plai ntif f woul d recover at 
least half of what he is ask l n& , and 
possibly more . Plaln~iff nas su6 0 ested 
that we waive a jury and l et t ne court 
pass upon the evidence pr oduced at t he 
former trial to dete r mi ne t he amount 
due plaintiff. ·The court has indi cated 
to me that if t his is done he woul d f i nd 
about ~ 4000 .00 due plaintiff . I know I 
cou l d compromise it f or t hat sum. 

•I have sued t he plaintiff for r ents 
and money paid as surety , a nd will re­
cover about i llOO. OO whi ch will be de­
ducted from any amount he recovers from 
t he estate. 

"Because of the i nterest t he state has 
in t he outcome of this matter I would 
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like your advice on which course 
to take . If we stand trial by jury 
in a for&ign county we will have to 
pay a ure ~t amount of costs and gambl e 
on whether or not t he judgment will be 
for more or l ess t han it will be i f we 
let t he court here deci de t he amount 
due from the evidence of t he f orme r 
trial . 

"Am I • as public admin istra t or , incur ­
ring any personal liab1lit i ~ s ~~ s t ipu­
lating t hat t he evidence of t _~ ror mer 
trial may be used i n t he pr ese nt case 
to determine t ae outcome of t~e latter 
suitt 

"Another question in my mind is: Fr om 
what property would I pay a judgment 
of $4000~0? I t would take all the 
cash, and t he real estate contracts 
are payable monthly and will not be 
due for s everal years . If these con­
tracts were put up for sal e it m5:ht 
be diffi cult to f ind a buyer and t he 
estat e woul d undoubtedl y take a lose 
on t hem. · I t woul d be best to sell the 
rea l estate , a s i t is in great demand 
and would bring t he a ppr aised valueJ 
but woul d I be permitted to sell it 
when I have other personal property 
(the r ea l bstat e contracts) in the 
estate? 

"As t he remainder of t hi s estat e will 
escheat to the stat e , is it neces sary 
to make an inheritance tax return? I 
woul d like to have your opinion on t nese 
1natters w1 t hin t he next fe w da ys as t.O.is 
case is comi ng up i n c i rcuit court n e :t·e 
next week. · 
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Section 300 R. s. ~is souri , l9Z~ , referr in~ to 
Sect ion 299, i n r eference to t he dut~ of public a dmi ni­
strators takin~ charge of esta t es , reads as f ollows : 

"In a ddition to t he provisions of 
t his art icl e , he and his securitiee 
shall have t he same poY!ers as are 
conferred upon, a nd be subject to 
t he same duties , penalties , pro­
vision s and pr oceedinSs a s ar ~ 
enjo i ned upon or authori zed a~sinst 
executor s and admi nistrat or s , ~uard­
i ans and curator s oy article s 1 to 
13 1 incl us ive , of this chapter , s o 
f ar as t he same may be a pplica ble . 
He shall have power to a dminister 
oaths and affirmations i n all mat­
t e rs re lating or bel onging t o the 
exercise of h is of fice . 

See~ion 97 R. s. Missouri , 1929 , reads aa f ollows: 

"Executors and a dministr ators shall 
prose cute and de f e nd all actions com­
menced by or a gainst t he deceased, 
at the time of his deatn , and which 
migh t have bee n prosecuted or oain­
t ained by or a gains t such executor 
or a dmini s trator. " 

An ~dministrator or a public a dm1nis tratot i s t he 
a gent of- t he probate court and not t he agent of t he par ties 
int erestea in the probate proceedings . I t was $0 he l d i n 
the case ~f Roll ins v. Shaner, 292 s. w. 419 , par . 7 , where 
t he court said: 

"It is true . i~ a certain sense , t hat 
an administrator is the agent of t he 
heirs and t he legatees, but hie a genc1 
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is r epresentative rat __ er t han personal . 
The appointme ~t obta ins , 1n some in­
stan ces , irr espect ive of t he wisnes 
of t he he irs . He i s responsible t o 
t hem f or any act without h is a u t hority . 
but, act ing within his au t hor i t y and 
in accor da nce with l aw, he ma~ le 0 a l lJ 
perform acts a gainst the expr ess wishes 
of the heir s . His rights as a dmi nistra­
tor cannot be r evoked wi ~hout the con­
sent of the c ourt s . He holds in custodia 
l egis the estate co~i\1g into ~1~ ha nds 
as administr ator . Therefore , in t he 
stri ct sense of t he wor d , he i e not t he 
agent of t he heirs, out is rather t he 
agent of the probate court , whose order, 
gener a lly speak·ng, he must obey . • 

In view of the f act t hat the public a dmi nistrator 
i s t he a gent of t he probate eourt , i t is sug~ested ~hat 
t he admi qistrator under t he above f acts set out shoul d use 
h i s disc~etion a s to which he considers the best propo­
s ition for t he set t lement of t he elatm, and have the mat t er 
approved by the Probat e Jud0e . In that way, he would re­
l ieve h § selt of any l i abil ity u pon hi s bond . ~e woul d 
a l so su est that t he public administrator ask t he approval 
of t he P obate Judge for t he use of the evidence of the 
for mer t ial, and in that way t he public admi ntstr ator would 
release hi msel f of any liability on h is bond . All t hat t he 
publ ic administrator is bound by, is t he rule to use due 
care i n t he settlement of the estate . It was so hel d in 
t he ease of Harms v . Pohlmann, e t a l, 297 s . w. 138 , par . 
5, whe :-e the court said : 

"As to executors and a dmi nistrator s , 
1 t ha s been hel d t .le}i staai i n the 
situation of trustees f or those inter ­
ested in the esta t es they adm1 ~1ster, 
and, in the management thereof , t hey 
are gene ra lly l iabl e onl y fo r want of 
due care. Lewis v . Carson, 16 ''o . App. 
342 J Hill v • .t<..vans , 114 lfo . App. 715 , 

• 
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722, 91 s . w. l022J State ex rel . v. 
Dickson, 213 Mo. 66 , 99 , 111 ~ . ~ . 
817 . The ease last named is directly 
in point and determines this issue 
a gainst plaintiff's contention . The 
court he l d the sal e of personal proper­
ty by the administrator , upon the d i ­
rect ion and r equest of adult distribu+ 
tees , or one who had authority to 
represent t hem, withou t an order of the 
probate cour t, bars them f rom recovery 
on the administrator 's bond tor any 
mismanas ement of t he estate. The a d­
ministrator had t he right to rely upon 
t heir approval of t he sale, and to 
t hem it makes no difference hether 
he got an order of the probate court 

· to sell or not . R 

The above authorities answer your 1irst question 
which reatls as f ollows: 

•Am I , as public a dministrator, incur­
ring any pers onal liabilit i es by stipu­
lating that t he evidence of t he former 
trial may be used in t he pre sent case 
to determine t he outcome of t ne l atter 
suit?" 

Your second que stion r equires an opin i on fro~ t~ is 
departmen1: as to 1.•.rhether or not you can sell r e tt-1 e.-tate 
to pay depts when t here is persona l property st~ll in the 
estat e . 

Section 113 R. s . isaouri , 1929, reads as foll~ws : 

"It the perishable goods be not suf· 
fic ient t o pay t he debts, the exec­
utor or administrator shall, in t h e 
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same manner, sell other per sonal 
est ate until the debt s and legacies 
be all paid; but specific legacies 
shall not be sol d in any ca se , un­
less i t become necessary for t he 
payment of debts ." 

Under t he above section perishable and personal property 
shall be ~old for the payment of debts and le ga~ies . 

Sect i on 142 , Laws of 1939 , .page 176, reads as f ollows: 

"If any person die a nd h i s personal 
estate shall be 1nsurficient to pay 
his debt s and l egacies , nis executor 
or admin istrat or s~all present a 
petit i on to the proper court , statin~ 
t he f acts and pr aying for tne sale 
of the rea l estate, or so much t hereof 
a s will pay the debts and le gacies 
of such deceased person : Pr ovided, 
that where r eal estate i s s old to pay 
debts or legacie s , the proceeds from 
t he sale thereo~ may be used when 
necessary t o pay expenses of· admini­
s tration before be ing appl ied to t he 
payment of debt s and l egacies . " 

Under t he above sect ion real e stat e cannot be sold where 
t here is ~ufficient personal property to pay th~ debt s 
and legaeus• In selling real esta te ~or the p~yment of 
debts, Se tiona 1 43, 144 a nd 145 shoul d be stri4tly f ol­
l owe d in e sale of real esta te . 

In view of t h e above section~, it is the opinion 
of t his d!partment that the rea l e state cannot Qe sol d 
if there t s su£ficient personal propert y to pay t he 
debta andLlegac1es , and t he personal property s~ould be 
fi r st sol~ before t here can be a sale of rea l e~tate f or 
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t he of debts a nd legacies . 

third question r ea ds a s f ollows: 

As t he remainder o f t hi s estate will 
.s cheat to t he s t ate , l s i t neces sary 
o make an inheritance tax r eturn? I 

vould l ike to have your opinion on t he ' e 
tters with in t he next few days a s t h is 

ase is coming up in circuit court her~ 
ext week . " 

In answer o the above,. will say that in 1936 t h!e offie"& 
rendered ap opinion t hat even where t he estate w 11 es­
cheat t o t~e state, it i s necessary that it be a sesaed 
for 1nher1 anee tax return. 

RespectfUlly submitted. 

w. J . BURKE I 
Assistan t Attorney Ge~eral 

APPROVED: 

General 

WJB: RW 


