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ADMINISTRATION: Public Adﬂinj_stra{;or is agent of
the Probate Judge. Personal property
mist be sold before real estate to
pay debts and legaclies. An estate
escheating to the state 1s subject
to inheritance tax return.

March 1, 1540

2"\ FILED

¥Vr., Clark H. GCore
Public Acdmicistrator
Atchison {ounty

Rock Port, “issouri
Dear Sir:

We are 1in receipt of your request for an opinion,
dated February 20th, 1940, which reads as follows:

"As Public Administrator of Atchison
county, I have a problem in which T
would like your counsel.

"I am in charge of the estate of George
Potschke, a Uerman who dled here in
January, 1939 at the age of ei.nty. I
am not sure he was ever naturalized. He
left no known heirs though he probably
had distant relatives in Cermany where
he was Dborn.

"The time for probating claims against
his estate has explired and all claims

are pald except the one in quesiion

now pending in iie cireult court aere.
There is $2100.00 in cash, about 2000.00
in real estate contracts not yet due, and
about $2000.00 worth of real estate left
in the estate the remainder of which
will escheat to the state, after the
statutory period has elapsed.
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"One, Herman Voltmer, a German with
whom Potschke made his home a great
deal of the time from 1919 to 1935,
brought a suit for speeific performance,
claiming that the deceased promised to
leave all of his property to him at his
death. e contested this sult and the
court found for us 1in a deeree in which
he held that the evidence clearly showed
a cause of action for services rendered
but not for specific performance.

"Voltmer has now filed an action for
services rendered for about $8100.00.
The costs in the first case taxed
azainst plaintiff was nearly $200.00
and the costs in the present case will
be more than that especially 1f plain-
tiff takes a change of venue as he
threatens he will if the case 1s not
disposed of without a Jjury trial.

"The case would undoubtedly go before
Judge Bridgeman where my attornsy and

I believe plaintiff would recover at
least half of what he 1s asking, and
possibly more. Plainviff nas sug.ested
that we walve a Jury and let tae court
pass upon the evidence produced at the
former trial to determine the amount
due plaintiff. The court has indicated
to me that if this 1s done he would find
about $4000.00 due plaintiff, I know T
could compromise it for that sum.

"T have sued the plaintiff for rents
and money paid as surety, and will re=-
cover about $1100,00 which will be de=-
ducted from any amount he recovers from
the estate.

"Because of the interest the state has
in the outcome of this matter I would
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like your advice on which course

to take. If we stand trial by jury

in a foreign county we will have to
pay & grezt amount of costs and gamble
on whether or not the judgment will be
for more or less than it will be 1f we
let the court here declide the amount
due from the evidence of the former
trial.

"Am I, as public administrator, incure
ring any personal liabilitis:s ¢y stlpu-
lating that the evidence of tie iormer
trial may be used in the present case
to determine the outcome of tne latter
sultl?

"Another question in my mincé is: From
what property would I pay a judgment
of $4000.,00? It would take all the
cash, and the real estate contracts
are payable monthly and will not be
due for several years. If these con-
tracts were put up for sale it mizht
be difficult to find a buyer and the
estate would undoubtedly take a loss
on them. It would be best to sell the
real estate, as 1t is in great demand
and wouldé bring the appraised value;
but would I be permitted to sell it
when I have other personal property
(the real c¢state contracts) in the
estate?

"As the remainder of this estate will
escheat to the state, 1s it necessary

to make an inheritance tax return? I
would like to have your opinion on these
matters withln tue next few days as thls
case 1s coming up in circuit court nere
next week. -
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Section 300 R. Se. Missouri, 1v2y, referrin. to
Section 299, in reference to the duty of public adminie
strators taking charge of estates, reads as follows:

"In addition to the provisions of
this article, he and his securities
shall have the same powers as are
conferred upon, and be subject to
the same duties, penalties, pro=-
vislions and proceedings as arc
enjoined upon or authorized a.zinst
executors and adminlstrators, juard-
lans and curators by articles 1 to
13, inclusive, of this chapter, so
far as the same may be applicable.
He shall have power to administer
oaths and affirmations in all mat-
ters relating or belonging to the
exercise of his office.

Section 97 KEe S. Yissouri, 1929, reads as follows:

"Executors and adminlistrators shall
prosecute and defend all actlons com=-
menced by or agzalnst the deceased,

at the time of his deatin, and wnlich
micht have been prosecuited or main-
tained by or azainst such executor

or administrator.”

An administrator or a public administrator is the
agent of the probate court and not the agent of the parties
interested in the probate proceedings. It was so held in
the case of Follins ve. fhaner, 292 S, W. 419, par. 7, where
the court said:

"It is true, in & certain sense, that
an administrator 1s the agent of the
heirs and the legatees, but his agency
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i1s recpresentative ratier than personal.
The appointment obtaine, in some Iine
stances, irrespective of the wlashes

of the heirs. le is responsible to

them for any act without h's authority.
But, acting within his authority and

in accordance with law, he may le. ally
perform acts agalnst tne express wishes
of the heirs, His rights as administra-
tor cannot be revoked without the con-
sent of the courts. Ile holds in custodia
leglis the estate coming into hils hands
as administrator., Therefore, in the
strict sense of the word, he 1= not the
agent of the helirs, but 1s rather the
agent of the probate court, whose order,
generally speakinz, he mmst obey."

In view of the fact that the public administrator
is the agent of the probate court, it is suggested that
the administrator under the above facts set out should use
his discretion as to which he conslders the best propo-
sition for the settlement of the claim, and have the matter
approved by the FProbate Jud:e. In that way, he would re-
lieve himself of any liability upon his bonde. We would
also suggest that the public administrator ask the approvel
of the Probate Judge for the use of the evidence of the
former trial, and in that way the public administrator would
release himself of any liability on his bond. All that the
public administrator is bound by, is the rule to use due
care in the settlement of the estate. It was so held in
the case of Harms v. Pohlmann, et al, 297 S. W. 138, par.
5, where the court said:

"As to executors and acministrators,

it has been held they stand in the
situation of trustees for those inter-
ested in the estates they administer,
and, in the management thereof, they
are generally liable only for want of
due care. Lewis v. Carson, 16 Moe. Appe
3423 Hill v. &vans, 114 Vo. Appe. 715,
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722, 91 S. W. 10223 State ex rel. ve.
Dickson, 213 Mo. 66, 99, 1lll Se We

817. The case last named 1is directly
in point and determines thls 1ssue
against plaintiff's contentions. The
court held the sale of personal proper-
ty by the administrator, upon the dl=-
rection and request of adult distribue+
tees, or one who had authority to
represent them, without an order of the
probate court, bars them from recovery
on the administrator's bond for any
mismanagement of the estate. The ade
ministrator had the right to rely upon
their approval of the sale, and to .
them it makes no difference whether

he got an order of the probate court
'to sell or not."

The above authorities answer jyour (irst question
which reads as follows:

"Am I, as public administrator, incur-
ring any personal liabilitlies by stipu~-
lating that the evidence of the former
trial may be used in the present case
to deEormine the outcome of thne latter
sult?

Your second question requires an opinion from this
department as to whether or not you ean sell real estate
to pay debts when there is personal property still in the
estate.

Section 113 R. S. Missourl, 1929, reads as follows:
"If the perishable goods be not suf=-

ficient to pay the debts, the exec~-
utor or administrator shall, in the
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same menner, sell other personal
estate until the cdebts and legacies
be all paidy Dbut specific legaciles
shall not be s0ld in any case, un=
less 1t become necessary for the
payment of debts."

Under the above section perishable and personal property
shall be sold for the payment of debts and legacles.

Section 142, Laws of 1939, page 176, reads as follows:

"If any person die and his personal
estate shall be Insulficient to pay
his debts and legacles, nis executor
or administrator shall preseant a
getition to the proper court, stating
he facts and praying for the sale

of the real estate, or so mnueh thereof
as will pay the debts and lezacles

of such deceased person: Provided,
that where real estate 1s sold to pay
debts or legacles, the proceeds from
the =sale thereof may be used when
necessary to pay expenses of admini-
stration before beling applied to the
payment of debts and legacies."

Under the above section real estate cannot be s0ld where
there 1s sufficient personal property to pay the debte
and legacies. In selling real estate for the payment of
debts, Seetions 143, 144 and 145 should be strictly fol-
lowed in the sale of real estate.

In view of the above sections, it 1s the opinion
of this department that the real estate cannot be sold
if there is sufficient personal property to pay the
debts and legacles, and the personal property should be
first sold before there can be a sale of real estate for
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the payment of debts and legacles.

Your third question reads as iollows:

PAs the remainder of this estate will
escheat to the state, iIs it necessary

to make an inheritance tax return? I
would lilke to have your opinion on these
matters within the next few days as this
case is coming up in circuit court here

next week,.,"

In answer to the above, wlll say that in 19356 this office
rendered an opinion that even where the estate will es-
cheat to the state, it 1s necessary that it be assessed

for inheritance tex return.

Respeectfully suvmitted,

%o Jo BUFKE
Assistant Attorney General

APPROVED:

(Acting) Attorney General

WJIB:RW



