PENSTONS : “ Regulation refusing to permit persons 65
STATE SOCIAL SE- years of age to file application for six
CURITY COMMISSION: months is unreasonable and contrary to law.

'
February 20, 1940 7111/

FILED

/’
Hon. Koy Hamlin ‘
Ma jority Floor Leader J
Missourli House of KHepresentatlves
Sixtieth General Assembly
Hannibal, Missouri

Dear Sir:

This will acknowledge receipt of your
request for an opinion under date of February
7, 1940, which reads as follows:

"The Hannibal office of the Social
Security Commission are refusing to
give applications for 0ld Ace Assis-
tance to persons sixty-five and over
unless they are on relief until after
June lst.

"T have had numerous complaints recent-
ly iIn reference to this and am writing
this letter asking your opinion as to
whether or not the Social Security
Commission can refuse to allow persons
sixty=-five ana over to apply for assis-
tance at this time, or if they have

the authority to refuse to permit

them to apply for six months longer."

A cardinal rule of construction of statutes
1s to ascertain and give effect to lawmakers' intent
and this should be done from words use, if possible,
considering the language honestly and {aithfully.
Wallace v. Woods, 102 S, W. (2d4) 91, 340 Mo. 452.
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Under the Federal Act 1t was mandatory
that the State of Missourl reduce the age for pere
sons qualifying for old age assistance to sixty-
five years by January 1, 1540, or forfelt federal
participation.

Under the Federal Soclal Securlity Act an
appropriation was made available to be used for
making payments to states which have submitted and
had approved by the Federal Social Security Board
state plans for old ace assistance. Section 301,
Title I, Chapter 7 of the Federal Social Security
Act reads as follows:

"PITLE I == GRANTS TO STATES FOR
OLD=AGE ASSISTANCE

Section 30l1. Appropriations

"For the purpose of enabling each
State to furnish financial assistance,
as far as practicable under the con=
ditions in such State, to aged needy
individuals, there is hereby authori-
ged to be appropriated for the fiscal
ear ending June 30, 1936, the sum of
49,750,000, and there is hereby au=
thorized to be appropriated for each
fiscal year thereafter a sum sufficient
to carry out the purposes of sections
301 to 306 of this chapterg The sums
made available under this section shall
be used for makin: payments to States
which have submitted, and had approved
b. the focial Security Board establishe
ed by section 901 of thls chapter(herein=-
after referred to as the 'Board'), State
plans for old-age assistance. (Aug. 14,
19555'c. 531, Title 1, Sec. 1, 49 Stat.
620.
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Under Section 302 of this same Act it
provides under what conditions the Federal Soclal Se~
curity Board shall approve any state plan and one of
the pre-requsites for approval is that it shall not
accept and approve any plan which imposes as a con-
dition of elipgibility for old aze assistance an age
requirement of more then sixty-five years after
January 1, 1940, and reads, in part, as follows:

"(a) A State plan for old-age

assistance must (1) provide that

it shall be in effeet In all politi-

cal subdivisions of the State, and,

if administered by them, be manda-

tory upon themj3 (2) provide for
financial participation by the State;

(3) either provide for the establish-
ment or designation of a single State
egency to administer the plan, or pro-
vide for the establishment or designa-
tion of a single State agency to super-
vise the administration of the planj;

(4) provide for granting to any individe
ual, whose claim for old-age assistance
1s denied, an opportunity for a falr
hearing before such State agency; (5)
provide such methods of administration
(inecluding after January 1, 1940, methods
relating to the establishment and main-
tenance of personnel standards on a
merit basis, except that the Board shall
exercise no authority with respect to

the selection, tenure of office, and com=
pensation of any individual employed in
accordance with such methods) as are found
by the Board to be necessary for the pro-
per and efficient operation of the plan;
(6) provide that the State agency will
make such reports, in such form and con=-
taining such information, as the Board
may from time to time reguire, and comply
with such provisions as the Board may from
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time to time find necessary to

assure the correctness and verifi-
cation of such reports; (7) effec-
tive July 1, 1541, provide that the
State agency shall, in determining
need, take into conslderation any

other income and resources of an in-
dividual claiming old-age assistance;
and (8) effective July 1, 194{, provide
safeguards which restrict the use or
disclosureé of information concerning
applicants and recipients to purposes
directly connected with the administra-
tion of old-age assistance.

"{v) The Board shall approve any plan
which fulfills the conditions specifiled
in subsection (a), except that it shall
not approve any plan which imposes, as
a condition of eligzibility for old-age
assistance under the plane= '

"(1) An age requirement of more than
sixty-five years, except that the plan
may impose, effective until January 1,
1940, an age recguirement of as much as
seventy yearsj; or
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At the general election held on liowember &8,
1938, the qualified voters of this State, by a majority
of votes, almost two to one, adopted the following
Constitutional Amendment:

"Amendment to Article IV, Section 47,
Conatitution of the State of Eiaaouri-

"That Section 47 of Article IV of the
Constitution, be and the same is here=-
by amended by striking out the last
proviso from sald section relating to
pensions for persons over seventy years
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of age, and by inserting in lieu
thereof the following: Provided,
further, that nothing in this Con-
stitution contained shall be construed
as prohibiting the General Assembly
from granting or authorizing the
granting, under such conditions and
regulations as may be provided by law,
of pensions or assistance to persons
over slxty-five years of age, who are
incapacitated from earning a livelli-
hood and are without means of sup-
port.”

In compliance with the Federal Act and the
Constitutional Amendment adopted by the voters of
this State on November 8, 1938, the Sixtieth General
Assembly repealed Section 12, page 474, Laws of 1937,
w ich provided old age assistance shall be granted
to persons who were seventy years of age and over,
and enacted in lieu thereof a new sectlion 12, page
735, Laws of 1939, with an emergency clause, which
reads as follows:

"Pensions or old age assistance shall
be granted under this Act to any per-
son whog

"(1) is 70 years of age or over, which
provision as to age shall be effective
up to and including December 31, 12393
and after that date the provision as to
age for the purpose of qualifying for a
pension or old age assistance under the
provision of this section shall be 65
years of age or morej

"(2) 1is incapacitated from earning a
livelihood and has not sufficient ine
come or other resources, as described
in Section 11, to provide a reasonable
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subsistence comnpatible with decency
and health, and 1s without adequate
means of support;

"(3) has resided in the State for
. five years or umore within the nine
years immediately preceding appli=-
cation for assistance and for the
one year next preceding the date of
application for assistance."

The above provision became effective on the 28th day
of February, 1939.

In view of the foregoing, 1t was evidently
the full intention of the gqualified voters at the
general election on lNovember 8, 1938, as well as
the Sixtieth General Assembly, that Section 12,
Laws of 1939, supra, shall become effective on the
28th cay of February, 1939, and that after March 1,
1940, persons sixty-five years of age and over may
apply for old age assistance. This was done so
that the State of Missourl may recelve federal
participation.

The State Social Sgcurity Commission has
been specifically granted powers to adopt rules and
regulations in administering this Act. However, said
rule and regulation shall not be inconsistent with
the Constitution and the Laws of this State.

Section 4, page 470, Lgws of 1937, reads in
part as follow=sg
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"The State Commission shall also have
power and it shall be 1its duty:

"(1) To adopt, amend, and repeal rules
and regulations not inconsistent with
the Constitution or laws of this State.

L I R U
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Section 14, Laws of 1637, page 4@4, provides
an spplication shall be filed in the county office, and
reads as follows:

"Application for any benefits under

any law of this state administered

by the State Commission acting as a
state agency shall be filed in the
county office. Application for aid

to dependent children shall be made

by the person with whom the child will
live while receiving aid. All appli-
cations shall be in writing, or re-
duced to writing upon blank forms furnie-
shed by the State Commission, and shall
contain such information as may be re-
quired by the State Commission or by

any federal authorities under the

Social Security Act and amendments there-
to. The term benefits as used herein

or in this Act shall be construed to
mean}

(1) Pensions or o0ld age assistance;
52) aid to dependent children;
3) ald or public relief to indie
viduals in cases of public calamity;
(4) money or services available for
child welfare servicesj
(5) any other grant, aid, pension or
assistance administered by the State
Commission.”

Section 15, page 475, Laws of 1937, provides
when the application is received an investigation and
record shall be promptly made, and reads as follows:

"WWhenever the county office receives

an application for benefits an investi-
gation and record shall be promptly
made of the circumstances of the ap~
plicant by the county office in order
to ascertain the facts suprorting the



Hon. Roy Hamlin (8) February 20, 1940

application. Upon the completion

of such investigation the State Ad-
ministrator, or some one deslignated

b, him, shall decide whether the ap=-
plicant 1s eligible for benefits and
if entitled to benefits determine the
amount thereof and the date on which
such benefits shall begin. 7The Secre=-
tary of the County Commission shall
notify the applicant of the decision."

Section 16, page 736, Laws of 1939, in part,
reads as follows:

"If an application is not acted
upon within a reasonable time after
the filing of the application or 1is
denied in whole, or in part, or if
any benefits are cancelled or modl=-
fied under the provisions of this Act,
the applicant for pensions, or old
age assistance, or ald to dependent
children, shall be notified at once
and may appeal to the State Commis~
sion, # # a%

) These statutory provisions all clearly indi=-
cate the Legislature never contemplated the State
Social Security Commisslion should refuse at any reason-
able time to permit any person to file an application
for old age assistances It does, however, under
Section 16, provide for an appedl if the application
is not acted upon withiin a reasonale ‘ime after the
fi1ling of same.

In answering your request, we are assuming
that the State Social Security Commission has adopted
a rule or regulation denying persons sixty-five years
of are and over the right to apply for old age assis-
tance for at least six monthss To answer this request,
we must try to determine what would be a reasonable
regulation, and whether or not sald regulation super-
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sedes the Constitution and the lLaws of the State.

It is fundamental that to deny the legls-
lature the right to delegate the power to determine
some fact u;on which the enforcement of an enactment
. depends would stop the wheels of government.

Cooley's Constitutional Limitations, Vol 1,
8th Ede page 231, makes the following statement re-
garding the important part boards and commissions
now pay in the administration of our laws, as follows:

"Boards and commissions now gay

an important part in the administration
of our laws. 7The great social and in-
dustrial evolution of the past cen-
tury, and the many demands made upon
our legislatures by the increasing
complexity of human activities, have
made essentlal the creation of these
administrative bodles and the delega=-
tion to them of certain powers. Though
legislative power cannot be delegated
to boards and commissions, the legis-
lature may delegate to them adminis~
trative functions in carrying out the
purposes of a statute and various
governmental powers for the more effi-
cient administration of the lawl."

Volume 12, C. J. page 845, Section 329, in
part, lays down the well settled law in this State as
to just how far a board or commission may go in pro-
mulpating rules and regulations for the enforcement
of any statutory provision, which reads as follows:

"Especially may the legislature au-
thorize an administrative officer or
body to make rules and regulations
relating to the administration or en-
forcement of the law. Thus congress
may confer on the president authority
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to make rules and regulations for

the government of the militie and

for calling them into active ser-

vice, on the secretary of the treas-

ury the power to establish standards

to which 1lmported articles of a cer-
tain kind must conform, on the secre-
tary of agriculture esuthority to
establish regulations to prevent the
spread of contazious diseases of ani-
mals, on the secretary of war authority
to prescribe rules and regulations for
the use, administration, and navigation
of canals operated by the government,
and to determine whether bridges across
navigarle streams constitute unreason-
able obstructions to navigation, on
harbor supervisors power to prescribe
limits within which refuse and other
materlal may be dumped, and on certain
executive officers, such as the secre-
tary of the interior and the secretary
of agriculture, authority to presecribe
rules governing the forest reservations,
and may reguire such executive officers
to enforce their opinions and rulings

by proceedings 1n the courts; and a
state legislature may authorize execu-
tive officers to regulate the packing
and marking of oleomargine, to fix
minimum standards and define specific
adulterations under a pure food and drug
act, to regulate transportation of live
stock within the ' tate, and to make
pilotage regulations. <+he power cone
ferred to meke regulations for carrying
a statute into effect must be exercised
within the powers delegated, that 1s to
say, must be confined to details for re-
gulating the mode of pro-ceeding to carry
into effect the law as it has been en=-
acted, and it cannot be extended to amen-
ding or adding to the requirements of the
statute itself; but 1t is presumed that
regulatioms adopted were to carry out only
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the provisions of the statute and

not to embrace matters not covered,
nop intended to be covered, therebye.
Rules that operate to subvert the
statute may not be framed under a
delegation of power to the executive."

Volume 12, C. J. page 847, Section 330, reads
as follows:

"While the power to make laws may
not be delegated to a board or com=
mission, nor may the legislature,
without prescribing any standard of
exemption, leave it wholly to the dis-
cretion of a coonmissioner to exempt
persons from the operation of a statute,
get, a certain polic{ or rule having
een prescribed by statute, matters of
detall in carrying out the executive
duty of giving effect to the legisla-
tive will may be left to boards or com-
missioners. The interstate commerce
commission 1s a conspicuous illustra=-
tion of this rule."

In Gregory v. Kansas Clity, 244 Yo. 523, 1.
ce 550=-51, the court saids

"Respondents also assaill the constitu-
tionality of the civil service provisions
of the new charter of Kansas “ity, on

the ground that the sald charter dele-
gates legislative powers to the board of
sivil service commissioners therein pro-
vided for, citing article 9, section 17,
Constitution of Missouri, which provides
that cities adopting special charters must
h;ve a mayor and 'two houses of legisla-
tions
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"The power granted to the civil ser-
vice commissioners to prepare and pro-
mulgate rules for conducting the exami-
nation of epplicants for appointment

in the competitive class of the classie
fied civil service of Kansas ity does
not confer upon said civil service com=
missioners leglslative powers.

"The right of legislative bodies (or the
people) to confer authority upon execu=-
tive boards to prescribe rules for put=-
ting in force the powers and duties con-
ferred upon such boards 1s fully recog-
nized in the following cases: State v.
Hathaway, 115 lo. 36, l. ce 473 State v.
Doerring, 194 lo. 3983 Opinion of the
Justices, 138 lass. 60} The People V.
Kipley, 171 Ill. 443 Stat e ex rels. ve
Frear, 146 Wis. 2913 People v, Chicago,
234 Ill. 416"

In Wyeth ve. Thomas, 23 L. R. A. New Series,
147, 1. ce 151 and 152, the Board of Mmbalmers in the
State of Vassachusetts promulgated a rule that no one
could reform the duties of an undertaker without have
ing procured a license of the Board of Registration
in Fmbalming. Regarding the validity of“"this rule,
the Supreme Court of Nassachusetts saidy -

"We can see no such connection between
requiring all undertakers to be licensed
embalmers and the promotion of the public
health, as to bring the meking of this
regulation by the board of registration
in embalming, or the refusal of a license
by the board of health on account of the
regulation, within the exercise of the
police power by the state. If such a
regulation had been made b; an act of the
legislature, with all the strong presump~
tions of constitutionality which attach to
legislative action, we should hesitate to
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affirm the constitutionallty of the
act. But action b, such a boasrd, une
der mere general authority to make
rules and reguletions, does not carry
with it these strong presumptions.

We consider this action without founda=-
tion in law or resson, and in viola=-
tion of the constitutional rights of
our cltizensa.
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"Wwe decide that the refusal of the
respondents to grant the petitioner

a license as an undertaker, solely
for the reason that he is not licen-
sed as an embalmer, 1s unwarranted,
improper, and illegal, According to
the report upon this determination of
the question of law, a writ of manda-
mus is to issue, # # # & & a%

Also, in United States v. Grimaud, 55 L. Ed.
563, l. ce 569, the court held thet the Legislature
cannot delegate its power or make & law but it can
make a law to delegate a power to determine some fact
or state of things upon which the law makes of intends
to make its own action depend.

"And again he sald in Marshall Fileld
& COe Ve Clﬂl‘k. 143 U, Se 694, 36 L.
ed. 510. 12 Sup. Cte. R.p. 495'

L 'The legislature cannot dele-
gate its power to make & law,
but it can meke a law to dele~
gate a power to determine some
fact or state of things upon
which the law makes or intends
to make its own sction depend.
To deny this would be to stop
the wheela of government. There
are many things upon w! ich wise
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. end useful legislation must
depend which cannot be known
'to the lawmeking power, and
must therefore be a subject
of inquiry and determination
outside of the halls of legls-
lation.? # « & *ax®
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"That 'Congress cannot delegate legis=-
lative power is a principle universally
recognized as vital to the integrity and
maintenance of the system of government
ordained by the Constitution.'! WNarshall
Fileld & Coe v. Clark, 143 U, S. €92,

36 Le ode 309' 12 Sup. Cct. R-OP. 495,

But the authority to make administrative
rules is not e delegation of legisla-
tive power, nop are such rules raised
from an administrative to a legisla-
tive character because the violation
thereof is punished &s a public offense."

In Field v. Clark, 12 S, Cte. Repe 495, l. Ca
505, the court said:

"¥The true distinction,' es Judge

Ranney, speaking for the Sunreme

court of Onloc, has well said, 'is be-
tween the delegation of pdwer to make

the law, which necessarily involves a
discretion as to what it shall be, con=
ferring authority or discretion as to

its execution, to be exercised under

and 1in pursuance of the lawyg The first
cannot be donej to the latter no wvalid
objection can be uade.! Rallroad Cod

Ve Commissioners, 1 Ohio St., 884 In
Moers ve City of Reading, 21 Pa. St. 202,
the language of the court was: 'Half

the statutes on our books are in the
alternative, depending on the discretion
of some person or persons to whom is cone
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ficed the duty of determ'ning whether
the proper occasion exists for ere-
cuting them. But it cannot be saild
that the exercise of such discretion 1is
the making of the law.' 3So, in Locke's
Appeal, 72 Pa. St. 4913 'To assert
that a law 1s less than a law be-

cause it 1s made to depend on a future
event or an act, is to rob the legls~
lature of the power to act wisely for
the public welfare whenever & law is
passed relating to a state of affairs
not yet developed, or to things future
and iwpossible to fully know.' The
proper distinction, the court said,

was thiss 'The legislature cannot dele~
gate 1ts power to make a law, but it
can make a law to delegate a power to
determine some fact or state of things
upon which the law makes, or intends to
make, 1ts own action depend. To deny
this would be to stpp the wheels of
government. There are many things upon
which wise and useful legislation must
depend which cannot be known to the
law-making power, and must fherefore be
a subject of inguiry and determination
outside of the halls of legislation.!

"what has been sald is equally appli=-
cable to the objection that the third
section of the act invests the presi-
dent with treaty-making power."

While we have not found any case wherein tris
identical guestion was raised, we do conclude from what
has been heretofore said and the declsions hereinabove
cited, that the Legislature never contemplated that the
State Soclal Security Commission should refuse to permit
any person to file his application for six months after
the request to flile same was made. There might be
some extenuating circumstances for refusing to permit
a person to file an application as of the day he appears

to make known his desire to file his application. We are
of the opinion that the Commission may prescribe and regulate the
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manner in which this may be done. It 1s within their
discretion to prescribe some asystematic manner of fille
ing out and receiving said application in order to avoid
such confusion and disorder. Z2ut such regulations must
be reasonable and not capricious or arbitrary and must
conform to the law.

To hold that the State Social Security Commise-
sion 1s authorized to refuse to permit the filing of an
application for six months would defeat the very purpose
of the recent constitutional amencment by the qualified
voters of this stafte, and the recently enacted amendment
to the State Social Security Act permittin: one sixty-
five years of age and over to npplg for old age assis-
tance on and after the lst day of vary, 1940. In
fact, this would be, in orfoct legislatin:, It would
svpersede the law as enacted the Logisllturo.

Therefore, it is the opinion of this Departe
ment that such a regulation does not conform to the
State Soclal Security Act, but supersedes it and is
invalid,

Respectfully submitted,

AUBREY R. HAMMETT, JR.
APPROVED: Assistant Attorney General

ROY McRITTRICK

' Attorney General
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