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PENSIONS : 
S'l'ATE SOCIAL SE­
CUHI'i'Y COMMISS IO:N : 

· Regulation refusing to permit pers ons 65 
years of age to file application for six 
months is unreasonable and contrary to law. 

February 20, 1940 Jf~~ 

Hon . Roy Hamlin 
Majority Floor Leader 
Missouri House of Representatives 
Sixtieth General Assembly 
Hannibal, Missouri 

Dear Sir : 

This will acknowledge receipt of your 
request for an opinion under date of February 
7 , 1940, which reads as follows : 

" The Hannibal office of the Social 
Security Commission are refus inp. to 
give applications for Old Age Assis ­
tance to persons sixty-five and over 
unless they are on relief until after 
June lst . 

" I have had numerous complai nts recent ­
ly in reference to t hi s and am writing 
this letter asking your opini on as to 
whether or not the Social Security 
Commission can refuse to allow persons 
sixty- five and over t o apply for assis ­
tance at this ~ime , or if they have 
the authority to refuse to permit 
them to apply for six months longer . " 

A cardinal rule of construction of statutes 
is to ascertain and g ive effect to lawmakers' intent 
and this s hould be done from words use , if possible , 
considering the language honestly and ~aithfully . 
Wallace v . Woods , 102 s . w. (2d) 91 , 340 Mo . 452 . 
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Under t he Federal Act it was mandator y 
t hat t he s t ate of , .. iseouri reduce t he age t or per­
sons qualifying for old ar e assis tance to sixty­
f ive yeara bf January 1 1 19401 or forfeit federal 
participation. 

Under t he Federal Social Security Act an 
appropriation was made available to be us&d for 
making payments to states which have submi t ted a nd 
had approved by the Federa1 Socia l Security Board 
state pl ana for old e assistance . Section 301• 
Title I, Chapter 7 of t he Federal Social Securi ty 
Ac t reads as tollows s 

•TITLE I -- GRANTS TO STATES FOR 
OLD-AGE ASSI STANCE 

Secti on ~01 . Appropriationa 

"For t he purpoae of enabl ing each 
State to furnish financial assistance. 
aa far as practicable under t he con­
ditions in such Stat e . to aged needy 
individuals . t here is hereby authori­
sed to be appropriated tor the fiscal 
ear en<U.ng June 30• 1936 • the sum of 
49, 750, ooo. and there is hereby au­

t horized to be appropriated for each 
fiscal year thereafter a sum suffic ient 
to carry out t he purposes of s ections 
301 to ro6 of this chapter;. The sums 
made available under t his section shall 
be used f or makln~ paJments to States 
which have submitted, and had approved 
b the s ocial Security Board establish­
ed by section 901 of t his chapter(herein­
atter referred to as the •Board ' ) , State 
plans for old- age assis tance . (Aug . 14• 
1935• c . 531• ~itle 1. Sec . 1, 49 St a t . 
620 . ) It 
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under Section 302 of t his same Act it 
provides under what conditions the Federal Social Se­
curitY Board sh&ll approve any- a t ate plan and one ot 
the' pre-req~itea tor approval is that it shall not 
accept and approve any plan which 1mpoaes as a con­
dition of el18ib111ty for old age ass istance an age 
requirement of more· than six ty-five yeara after 
Jal'luary 1, 1940, and read~h · in part. aa fol:lows : 

"(a) A State plan for old-age 
aasistanoe muat (1) provide that 
it ahall be in effect in all politi­
cal stibdil1aiona of the State, and, 
it administered by them, b• manda-
tory upon themJ (2) provide tor 
financial participation by tbe Stnte J 
(S) either provide tor the establish­
ment or designation of a single State 
agency to administer the plan, or pro­
vide for the establishment or designa­
tion of a single Stat e agency to auper­
Tiae the administration of the planJ 
(4) provide for gr antine to any individ­
ual, wilose claim tor old-age assistance 
is denied, an opportunity tor a fair 
hearing before eueh St ate agencyJ {5) 
provide eueh methode of administration 
( i ncluding after January 1, 19401 methods 
relating to the establishment and main­
tenance o f personnel atandarda on a 
merit basta, except that the Board shall 
exercise no au t hority with respect to 
the selection, tenure of office, and com­
pensation of any individual emplo7ed in 
accordance with such methoda) as are f ound 
b7 the Board to be necessary for the p~o­
per and eff icient operation of the plattJ 
(6) provide that the State agency will 
make such reports, in auch form and con-
t aining ~uch information, aa the Board 
may trom time to time require, and comply 
with auch provisions as the Board may f rom 
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t ime to time find necessary to 
assure the correctness and verif i­
cation of s uch reportsJ (7) eff ec­
tive July 1. 1941. provide t hat the 
St ate a gency ahall• in determining 
need 1 take into consideration any 
other income and resourcea of an in­
dividual claiming old-age a s s i s tance; 
and ( 8 } effe.ctive July 1. 194tn. provi de 
safeguards which restrict the use or 
disclosure of inf ormation concerning 

' applicants and recipient-a to purposes 
directly ·connected with the administra­
tion of old-age a ssistance. 

" '(b) The Board ahall approve any plan 
whi ch fulfills t he conditions specified 
i n subsection (a) 1 except tha t it shall 
not approve any plan which imposes, as 
a condition of e1igi bil1ty for old-age 
assis tance under t he plan--

~1) An age requirement of more t han 
sixty-five years. except that the plan 
may i :mpoee •. effective until J anuary 1. 
1940• an age requirement of as much ae 
seventy yearaJ Qr 

** ** ***** *******~ 

' . 

At the general election held on N$Wember s. 
1938, ~e qual ified votera of t his St ate. by a majority 
of votes. almost two to one. adopted t h e following 
Constitutional Amendmenta 

"Amendment to Article IV. Section 47• 
Constitution of the St a te of m1ssouri-

"Thut Sec tion 47 of Article IV of the 
Constitution. be and the snme ie here­
by amended b y striking out the l aat 
proviso from said section relating to 
pensions for persona over seventy years 



·.· 

Hon. e~ Roy Hamlin ( 5 ) February 20, 1940 

of age, and by inserting i n lieu 
thereof t he f ollowings Provided, 
further, t hat nothing in this Con­
etitution cont ained shall be construed 
as prOhibiti ng t he General Assembly 
from granting or authorizing t he 
granting, under such cond itions and 
regula tions as may be provided by law, 
of pens i ons or ass i s t ance to pers ons 
over sixty- f ive years of age, who are 
i ncapacitated from earning a liveli• 
hood and are without m.eans of sup­
port ," 

In compliance with the Federal Act and the 
Cone t1 tutional .A.."'nendment adopted by t he voter a of 
t h is St a te on November a, 1938, the Sixtieth General 
Assembly r~pealed Section 12, page 474, Laws of 1937 1 
wi iqh provided old age assis tance shall be granted 
to persona who were seventy years of age and over. 
and enacted in lieu t hereof a new section 12, page 
735~ Laws o.f 1939, with an emergency clause, whi ch 
r eads as follows& 

• Pensions or old age assis tance shall 
be grant ed under t h is Act to any per• 
son whoz 

• (1) is 70 years of age or over, wh ich 
provis i on as to a ge shall b e effective 
up to and including December 31, 1939; 
and a.ftez• t hat date the prov1a1on a~ to 
age f or t he purpose of qualil.fy1ns for a 
pension or old age assis tance under t he 
provis i on of t his s ection aball be 65 
years of age or more; 

•(2) is incapacitated from earning a 
~1velihood and haa not suff icient in­
come or other resources, as described 
in Section 11, .to provide a reasonable 
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subsistence conpatible with decency 
and health , and is without adequate 
means of support; 

"(3) has resided in the Stat e for 
. five years or more within the nine 
years immediatel y preceding appli­
cation for assistance and for the 
one year next preceding the date of 
application for ass~stance . " 

The above provision becace eff ective on the 28th day 
of February, 1939. 

In view of t he forego1nc , it was evidentl y 
th e full intention of t he ,ualified voters at the 
general election on November 81 1938• as well as 
t he Sixtieth General Assembly, t hat Section 12. 
Laws of 1939• supra. shall become eff ective on the 
28th c ay of February. 1939, and that after J arch 1. 
1940. persona sixty-five years of age and over may 
apply for old age assis tance . This was done so 
t hat t he State of Missouri may r eceive federal 
participation. 

The State Social Security Commission has 
been specifically granted powers to adopt rule s and 
regulations 1n administering this Act . However, said 
rule and regulation shall not be inconsistent with 
the Constitution and the Laws of t his Stat e . 

Section 4, page 470, Laws of 19371 reads in 
part as follow~ & 

•The State Commissi on shall a lso have 
power and it shall be its duty: 

"(1) To adopt, amend• and repeal rules 
and regul ations not inconsistent with 
the Constitution or laws of t his St ate . 

* * * * * * * * * * * * * * * * * * * *" 
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Section 141 Laws o£ 1937, page 484, provides 
an application shall be filed in the county off ice, and 
r eads as £ollows: 

"Application for any benefits under 
any l aw o£ t his state administered 
by t h e State Commisai·on acting as a 
state agency shall be filed in the 
county office. Application for aid 
to dependent children shall be made 
by the person with wham the ch ild will 
live while reeeiv~g aid. All appli­
cations shall be i n writing, or re­
duced to writing upon blank forms f~ni­
shed by the ·state Commission, and shall 
contain such information as may be re­
quired by the State Commission or by 
any federal authorities under the 
Social Security Act and amendments t here­
to. The . term bene.fits as used herein 
or in t h is Act shall be construed to 
mean a 

"(1) Pensions or old age assistance; 
(2) aid to dependent children; 
{3) a id or public relief to indi­

viduals in eases of public calamity; 
(4) money or s ervices A~a~lable f or 

child welfare servicesJ 
( 5 ) any other SJ::'ant, aid, pension or 

assis tance administered by t he State 
Commis sion." 

section 15. page 475. Laws of 1937, provides 
whe:p t he application is received an investigation and 
recbrd shall. be promptly made, and reads aa follows a 

"Whenever the county office receives 
an application. for benefits an investi­
gation and record shall be promptly 
made of the circumstances of t he ap­
plicant by the county office in order 
to ascertain t he facts supporting t he 
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application . Upon t he completion 
of such investigation the St a t e Ad­
ministra tor, or s ome one designated 
b. h1m, shall decide whether the ap­
plicant is e l i gible for benefits and 
if entitled to benefits determine t he 
amount ther eof and the date on which 
s uch benefits shall begin. ~he Secr e­
t ary of t he County. Commission shall 
notify the applicant of the decision . " 

Section 16 , page 736, Laws of 1939, 1n part. 
r e ads as follows : 

"If an application is not acted 
upon with in a reasonable t~e after 
the f i ling of the application or is 
denied 1n wl:...ole, or in part, or if 
any benefits are cancelled or modi­
fied under the provisions of t his Act, 
the applicant for pens i ons, or old 
age assistance. or aid to dependent 
children, shall be notified at once 
and may appeal to the Sta~e Commis-
sion, * * •• 

These statutory provis i ons a ll clearly indi­
cate' t he Legislature never contemplated the Sta t e 
Social Security Commiss i on shoul d refuse at any reason­
able time to pe rmit any person to file an application 
tor ol d ar e assistance . It does , however, under 
Section 16, provide for an appeal if t he application 
is not acted upon within a rea.sonable t ime a.fter the 
filing o.f same·. 

In answering your request, we ar e assumi ng 
t hat t he St a t e Soci al Security Camnission has adopted 
a rule or regu1at1on denying persons sixty- five years 
of e and over t he right to appl y for old age assis­
tance tor at least six months . To answer t h i s request, 
we mus t try to determine what would be a .reasonable 
regulation. and whether ·or not said regul a tion s uper-
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aedes t he Constitution and t he Laws of th e Rtat e . 

It is fundamental t hat to deny th e Leg is• 
lature the right to delegate t he power to determine 
some tact Uf On whi ch t he enforcement o£ an enactment 

, depends would s t op the wheels of government . 

Cooley ' s Consti tutional Limita tiona, Vol 1, 
StQ Ed. page 231, makes t he following statement re­
gard i ng t he importa.pt part boude ani COl!lllisaione 
now pay i n the adminis tration of our laws, as follows t 

"Boards and commissions now pay 
an important part 1n the adm1niatra tion 
of our laws . The eat eoeial' and in­
dustrial evolution of the past cen­
tury, and t he many demanda made upon 
our legislatures by the i ncr easing 
campleaity of human activities, have 
made es sential the cr eation of t hese 
administrative bodies and the delega­
tion to them of certain powers . Though 
legialative power cannot be delegated 
to boards and commia•lons, the legis­
l ature may delegate t o them admi nis­
trative functions in carrying out the 
purpoaea of a statute and various 
governmenta l powora for the more effi­
cient admi nistration of the lawl . " 

Volume 12, c. J . page 845, Section 329, in 
part~ lays down the well settled l aw in thia Stat e aa 
t o j ust how far a board or commission may go in pro­
mulgating rules and regulations for the enforcement 
of any statutory provision, which reads as follows a 

"Especially may the legislature au­
t horize an administrative officer or 
body to make rules and regulations 
relatin6 to the administration or e~­
f orcement of the law. Thua coDgr"es e 
may conf er on 1he president authority 
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to make rules and regula tions f or 
t he government of the militi a and 
for c alling t hem i nto active ser-
vice, on t he secre tary of t he t reas-
ury t h e power to establiah standards 
to which i mported articles of a cer­
t ain kind mus t conform, on the secr e­
t ary ot agriculture aut hority to 
establi sh regulations to prevent t h e 
s pread ot conta~ious diseases of ani­
mala, on the secretary of war authority 
to prescribe rules and regul ations for 
t he uae, administration, and navigation 
of canals operated by the government, 
and to determine wh ether bridges acros s 
navigat le streams constitute unreason­
able obstruction& to navigation, on 
harbor aupervieora power to prescri be 
l imits with i n which retuae and other 
material may be dumped, and on certain 
executive off i cers, such aa t he secr e­
t ary of the interior and t he secretary 
of agriculture. au t hority to prescribe 
rules governing the f orest reserva tions, 
and may r equire such e xecutive officers 
to enforce their opinions and rulings 
by proceedings 1n the court a J and a 
atate legislature may authorize execu­
tive officers to regul·ate the packing 
and marki ng of oleomargine, to t!x 
minimum standards and define specific 
adulterations under a pure food and drug 
act, to regulate transporta tion of live 
stock within the .t ate, and to make 
pilotage regulations. ~he power con­
ferred to make regulations f or carrying 
a statut e i nto effect must be exerci sed 
with in t he powers delegated, t hat is to 
say, must be confined to details for re-. v 
gul ating t he mode of pro~ceeding to carry 
i nto effect th e law aa it has been en-
acted, and it cannot be extended to amen­
di ng or adding to the requirements of the 
statute itaelfJ but it is presumed t ha t 
regulatiomadopted were to carry out only 
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the provisions of the statute a.nd 
not to em~race matters not covered, 
no* intended to be covered, thereby . 
Rules that operate to subvert the 
sta tut e may not be framed under a 
delega tion of power to _the executive . " 

..... 

Vol ume 12, c. J . page 847• Section 330• reads 
as follows s 

"While the power to make laws may 
not be delegated to a board or com­
mis sion, nor may the legislature, 
without prescribing any standard of 
exemption, leave it wholly to the dis­
cr etion of a commi ssioner to exempt 
persons froc the operation of a statute, 
yet, a certain policy or rule having 
been prescribed by statute, matters of 
detail in carrying out t he executive 
duty of giving effect to t he leg isla­
tive will may be left to boards or com­
missioners. The intersta te commerc• 
commission is a conspicuous ~llustra­
tion of this rule." 

In Gregory v. Kansas City, 244 Uo . 523, 1. 
c . 550- 51, the court said& 

"Respondents also assail the constitu­
tionality of the civil service provisions 
of the new char ter of Kanaas ~ity. on 
the ground that the said charter dele­
s ates legislative powers to the board of 
w1vil service commissioners therein pro­
vided for , citing article 9• section 17• 
Constitution of issour1, wh ich provides 
that citiea adopting special charters must 
have a ~ayor and •two houses of legisla­
tion.' 
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"The power &ranted to t h e civil ser ­
vice commia~ ioners to prepare and pro­
mulgate rules tor conducting t he exami­
na tion of applicant s for appointment 
in the competitive elass of the classi­
fied civil service of Xansas ~ity does 
not cooter upon said cit il service cam­
mi ssioners legislativ~ powers. 

• ' 

"The right of l egislative bodies (or t he 
people) to confer aut hority upon execu­
tive boards to prescribe r ules f or put­
ting in f orce t he powers and duties con­
ferred upon such boarda is fUlly recog­
nized in the followi ng eases: Stat e v. 
llathaway, 115 uo. 36, 1. e. 4'7J State v. 
Doerring, 194 Mo. 398J Opinion of the 
Justices, 138 J:ass . 60)J The People v. 
K1pley, 171 Ill. 44J St~e ex rel. v. 
Frear, 146 Wis. 291J People v. Chicago, 
~34 Ill. 416 •" 

In Wyeth v. 1~omas. 23 L. R. A. New Series. 
147, 1. c . 151 and 152• the Board of Embalmers in the 
Stat e of MasaaCh~etts promulgated a rule t h at no one 
could refo~ t he duties of an undertaker~without hav­
i ng procured a license of t he Board of Registration 
in Embalming. Regardin~ t he va lidity of•th is rule , 
the Supreme Cour t of :Ma<ssachusette said r. :: 

"We can see no such connection between 
requiring al.l undertakers to be licensed 
emba lmers and the promotion of the public 
health, as to bring the making of this 
regulation by t he board. ot registration 
in embalmi ng• or the refusal of a license 
by the board of health on account of the 
regulati on, with in the exercise of t he 
police power b y the sta te . If s uch a 
regul.a tion had been made b"J an act of the 
legisla ture, with all the strong preaump• 
tiona of constitutionality which attach to 
legislative action, we should hesita te to 
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af£ir.m t he constitutionality of the 
act . But action bj such a board, un­
der mere gener al authority to make 
rules and regu1a t 1ona. does not carry 
wi th it these strong pr.esumptions. 
le consider t~is aetion· without founda­
tion in law or reason. and in viola­
tion of t he constituti~nal rights of 
our citizens . 

"We decide that the refusal or the 
respondents to grant the petitioner 
a l i cense .. an undertaker, solely 
f or t he r eason that he is not licen­
sed as an embalmer. is unwarranted, 
improper. and illegal . According to 
the r•port upon this deter~nation or 
the question of law. a writ of manda­
mus is to i s sue. o * * * o ~· 

Also, in United States v. Grtmaud• 55 L. Ed. 
563, 1. o~ 569• the court held tha t the Legislature 
cannot delegate its power or make a law but 1 t ean 
ma.k' a law to delegate a power to determine some f nct 
or .-tate of things upon wh1eh the law makes @ intends 
to make ita own action depend. 

"And again he said in-ltarshall Field 
& Co. T e Clark, 143 U. S. 6941 ~6 L. 
ed. 310• 12 Sup . Ct. Rep. 495t 

~ 'The leg1•lature cannot dele­
gate its power to make a law, 
but it can make a law to dele• 
gate a power to determine some 
fact or state of things upon 
which the la• makea or intends 
to make ita own action depend . 
'ro deny this would be to stop 
t he wheels of government. ihere 
are many t h ings upon w! lch wise 
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· ·. £,.j1d useful legislation must 
depend which cannot be known 

1to the lawmaking power, and 
must therefor~ be a subject 
of inquiry and determ1nation 
outside of' the halls of legis-
l ation.• ~ * * *~· 

.. I 

"That •Congress cannot delegate leg1a­
lat1ve power ,is a principle universally 
recognized as vital to the integrity and 
maintenance of' t he system of' government 
ordained by t he Cons titution.' Marshall 
Field tt Co. v •. Clark, 143 u .. s . 692• 
36 L. ed. 309, 12 Sup. Ct. Rep. 495. 
But t he author1t7 to make administrative 
rules ie not .. a delegation of' leg1ala• 
t1ve power. n~ are such rulee rateed 
from «n adm1n1atrat1ve to a leg1a~a-
t1ve character because the violation 
thereot' 1s punished a, a public offense." 

In FiA:tld "• Clarka 12 s . Ct. Rep . 4951 l. e. 
505• t he court aaidt 

"'The true distinction.' as Judge 
R~•Y• speaking for the Su9reme 
eourt of O;hioa baa well said, 'ia be• 
tween the delegation of pner to make 
t he law, which necessarily involves a 
discretion as to what it shall be- con­
ferring authority or discretion aa to 
ita execution• to be exercised under 
and in 'pursuance or the law. 1~e first 
cannot be done1 to th e latter no valid 
objec tion can be ~ade .• Railroad Co' 
-.. Commias·1oner•a 1 Ohio St. 88• In . 
Moers v~ City of ReadLng• 21 Fa. s t. 202-
t he l anguage of t he court waa& •Hal£ 
the sta tutes on our books ar e in the 
alternative. depending on the diaqretion 
of some person or perao.na to wh om is con-



Honl. Roy Hamlin (15) February 20, 1940 

f ided the duty of determ: ninc whether 
the proper occasion exists for e Ye• 
cut1ng t hem. But it cannot be s aid 
that the exercise of such discr etion is 
the maki ng of t he law. • So~ in Locke'• 
Appeal, 72 Pa. St . 491J ' To assert 
that a law is leas than a law be-
caU3e it is made to depend on a tuture 
e vent or an act, ie to rob t he legia• 
l a ture of t he power to act wisely t or 
the public welfare whenever a law is 
passed relating to a state of aff aire 
not yet developed, or to things ruture 
and impossible to fully know. ' The 
proper distinction, the court aai d1 
was t his& · ~e legislature cannot del e­
gate ita power t o make a law, but it 
can make a law to delegate a power t o 
determine s ome ract or atate of things 
upon which t he law makes , or intend• to 
make , its own action depend. To denr 
this would be to atpp t he wheels of . 
government . There are many t hings upon 
which wise and useful legisla tion must 
depend which cannot be known to the 
law~aking power, and must jherefore be 
a subject of inquiry o.nd determ1nat;ion 
outside of t he halls or l egislation.• 

·· rJhat has been said is equally appli­
cabl e to t he objection that the third 
section of t he act invests t h e presi­
dent with treaty~aking power . " 

While we have not found any caae wherein t ela 
i deptica l question was raised~ we do conclude from what 
has been heretofore sa i d and the dec i sions hereinabove 
cited, t hat the Legislature never contemplated t hat the 
Stat e Social Security Commission should refuse to permit 
any peraon to file ,his application tor six months atter 
the request to fi l e same was &ade . There might be 
aomp e xtenuating circumstances tor refus ing to permit 
a parson to file an appl ication as of t he day he appears 

t o make known his desire to ~ile his application. We are 
o~ t h e opinion that the Commission may preecr ibe and regulate the 
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manner 1n which this may be done . I t is within their 
discretion to prescribe s ame systematic manner ot rill­
i ng out and receiving said application 1n order to avoid 
sucp cont'usion and disorder. But such regul ations must 
be ~easonable and not capricious or arbitrary and mus t 
conform to t he law. 

To hold t hat the Stat e Social Security Commis• 
sio~ is authorized to refuse to permit t he riling of an 
application for a1x mon~ would defeat the very purpose 
or the recent constitutional amencment by the qualif ied 
voters of this sta t e , and the recently enacted amendment 
to the State Social. Security Act penaitt1nc.; one aixty­
~v, years of age and over to apply for old age assis­
t ance on and a f ter the lat day o~· January_. 1940. In 
tact, t his would be,in effect_. legialat1n· . It would 
at·persede the 1- aa enacted ~ the Legislature. 

Therefore, it is the op1n1on of this Depart­
ment t hat auch a regulation does not conform to the 
St ate Social Security Act, but supersedes it and is 
1nTal1d. 

APPROVED: 

""Ro'Y Mc't'tTIFRrcK 
Attorney General 

Reapectfull7 submitted, 

AUBREY R. HAllfETT, JR . 
Assistant Attorney General 


