RECORDER O™ TEEDS: Required to settl: Ath county court at
the end of each yeur.

Jenuary 4, 1940 \

Honoreble Freznk ¥, Heayes

Prosecuting Attorney
Sedalias, Missouri

Deer kr. Hayes:

This will scknowledge receipt of your inguiry
of recent date, which resds as follows:

"Some gusstion hss arisen in this
county =zs to the proper construction
of Seection 11,568 dealing with sur-
plus fees collected by the Hecorder
of Deeds. The sectlion provides thet
the recorder's snnusl compensation
shall be limited to $4,000.00 znd re-
guires the psyment of the surplus
fess into the county treasury for tihe
benefit of the Jjury fund.

"In this particular instance, the re-
corder has collected approximetely
$6,500.00 gross and after the expense
of clerk hire will hsve spproximately
$5,000.00 left, net., OF this 5,000.00
he is entitled to 4,000.00. 7The Gues-
tion arises whether or not he is com-
pelled to pay this $1,000.00 at the end
of this year into the county treasury,
or whether hLe may retuin these surplus
fees from year to yesr so that his
yearly salary may be $4,000,00.

"In other words, next year his net fees
may not be enough to meke his salary
$4,000.00 and in such case would he be
entitled to augment his salary out of
the $1,000.00 surplus received for this
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year so zs tO0 bring his next year's
salary up to the maximum of . 4,000.00.
A simllar proposition might erise
each year of his four year term.

"To state the matter in another way,

is the recorder required to settle
with the county at the end of each year
end turn Iin all surplus funds, or may
he retein these surplus funds =znd set-
tle with the county at the end of his
four year term, so that he mzy be as-
sured thet his snnual compensstion will
average ¢4,000,00, which is the meximunm
annuzli salary fixed by stetute.

"Will you please zive ve a construction
of this statute at your earliest con-
venience s0 thet due settlement meay be
nwede between the rscorder of deeds and
the county court.”

Section 11568 of the statutes, to which you refesr
in your letter, reads as follows: '

"The recorder of esch county in which

the offices ¢f recorder of de«ds and
clerk of the ecircult court are separate
shall keep & full, true and fzithful ac-
count of all fees of every xind received,
and make & report thereof every year to
the county court; and all the feeg re-
ceived by him, over and sbove the sum of
four thousand dollars, for easch yesr of
his officicl term, after paying cut of
guch feesd and emoluments such swmounts for
deputies and assistants in his office as
the county court may deem necesaary, shall
be paid into the county treesury, to form
a part of the jury fund of the county."
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In construing the forsgoing section, we think the
reasoning adopted by the Supreme Court in the case of
Harrington v. The City of St. Louis, 107 Mo. 327, would
be the correct ressoning to follow. In that case the
Sheriff of the City of 5t. Louls was claeiming the right
to hold all the fses collected by his office for the en-
tire term anéd to retain from said aggregste amount of fees
enough to meke his compensation for each year the maximum
amount cllowed by lew. In his case, }10,000 was the maxi-
mum smount which he could retain for any one year, and he
wes claiming the right to hold out sll fses until the end
of his term =und then retain for himself = total amount
sufficient to meke his compensation $10,000 for each end
every year of his term. His term wes two years, and con-
seyuently he was claiming the right to withhold $20,000
for the two years rather than having to settle at the end
of each year. In pascging upon thuat cuestion, the Supreme
Court said, 1. c. 329: ' '

"There cen be no aocubt but the state-
ments for each of tlhe two officisal
terms must be made the same as if ths
terms were held by different persons.
This the circuit court held. But the
court held thet the sheriff could com-
bine his uzecounts for the two years of
the szme term. The result of this rul-
ing was to clilow the sheriff to aguzregate
tie receipts for the two years of the
zame term, then deduct the sxpenses for
deputy hire, and retain for his own com-
pensation $20,000, the excess, if way,
to be paid over to the eity. In this
ruling the court erred. The ssction of
the constitution before (uoted declured
in plein terms that the fess of no such
officer, exclusive of salaries actually
pald to his deputies, shall excesd the
sam of $10,000, for any ome year. This
does not mean that the fees, over and
above deputy hire, shall not exceed
$20,00C for two years. The law itself
divides the officlal term intoe years
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for ell the purposes of applying the
limitation a8 to the smount of fees
which the sheriff may retuin. Iaeh
year of the officiel term stznds by
itself. It follows thst the sheriff
must render a separete asccount of re-
ceipts and expenses for sach year,
“hen the fees for the particular yesr
reach the griount of $10,000, with ex-

. penses added, the bzlance must be psaid
over to the city, The excess of one
ysar. cznnot be curried into enother
year for the purpose of bringing the
fees of that yeer up to £$10,000, with
deputy hire added, It l1ls not the object
of this law to meke the clear cumpenss-
tion of the sheriff {10,000, per annum.
His compensation for sach year must
come froxn the fees znd enolumentse of
the office for that yesr, bul when they
reach the clear sum of 210,000, the
helance must be pald ovsr to the city."

It will be noted thet the Supreme Court definitely
held that "esch yesr of the offlcisl term stands by itself”
for the purposs of determining the compensction of the of-
ficer. In the pressent case it is clearly the intention of
Section 11588 to linit the amount of compensstion which the
recorder may get for eny one year. We Go not think there
is anything in the statute which indicates &n intention
that he should be guarasnteed $16,000 for his term. His com-
pensation is calculated on an ennuasl besis and is limited
to the sum of $4,000 snnuslly. If the office should not

-would not resch the maximum, but presumaebly the legislature
contemplated that if the fees were not sarned, he should
not be paid.

In the case of State ex rel. v. ichlman, 60 Mo, App.
445, the foregoing case of Harrington v. Uity of St. Louls
was cited with approval, «nd in this latter case the court
sald that the esse of Harrinzton v. City of St. Louils held
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“thet each year of the officiel term stands by itself,
and could not be helped outv in its dericienecy by any
surplus earning of a suecceeding year of the same term."”

CONCLUSION

It is, therefore, the opinion of this office that
the recorder of deeds in & county where the offices of
recorder of deeds znd clerkx of the circult court are
gseparste must settle with the county court at the end of
each year of his term, and that he may retain on such
settlement not to exesed 4,000 for the year for whiceh
saeld report is made, provided his office hus earned that
amount for that particulsr year, but that ssild officer
is not entitled to wexe up any deficit in earnings in
eny yeer from the surplus of earnings in sny other year.

Hesgpectfully submitted
HARRY H. &aY
Agslistant sttorney Genersl

APPROVD:

g. LAY RKE
(scting) iLttorney Gemerel
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