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LIQUOR: No au:;:;}ty given to compromise and settle
liquor bonds. State must accept $2,000.

BONDS: in the event of a violation)or nothing, if
law is not vioclated.

May 11, 1940 |

¥Mr. Charles E, Hassett
Prosecuting Attorney
Henry County

Clinton, Missouri

Dear Mr, Hassett:

Yo have received your recent letter, which read& as
followss '

"I have filed two sults on behalf of the
State of Missouri egainst the principal
and corpoerate surcties setiing up a for=-
feiture of liquor bonds and asking that
the penal sum of [2,000,00 in each in=-
stance be forfeited and paid over to the
State for the benefit of the Henry County
schocl fund.

#1ll you please advise me as to the pro-
priety of a seittlement of a case of thia .
nature for a sum less than the penal ‘
anount set forth."”

We presume that you refer to the statutory liag
bonds required of dealers licensed to sell licuor by the
érink. The Supreme Court of Missouri recently held that
where the conditicns of such a statutory liguor bond re-
quiring the faithful performance of all duties inposed
by law upon the licensee and the faithful performance of
all the requirements of the Liguor Control Act are cached,
the state may recover the full amount of the bond, wilthout
proof of actual damage. State vs, ¥Wipke 133 S. W, (2nd)
354, In other words, the court there held that the bonds
of dealers licensed to sell liguor by the drink are forfeiture
rather than iIndemnity bonds. In the Wipke case, the court
said, l.c. 387: ;
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"The question which then arises is: |
Where the condition of such bond is
breached, i 8 it incumbent upon the

State to prove actual damapge, or is

the State entitled to recover the full
amount of the bond merely by showing

a breach trereof? Stated otherwise, is
the bond an indemnity bond or a for-
felture bond?

In 11 C.J.8., Bonds, Sec. 130, p. 510,

we find: 'Where a statute requires the
execution of a bond to the state, or

to the United States, for a fixed penalty,
conditicned for a compliance with the laws
in the respects named therein, the penalty
nemed in the bond is the measure of damages
for its breach, or rather is a punishment
inflicted by the sovereign for the viola-
tion of a pledge to observe its law, un=
less the statute unde: which the bond is
given or the bond itself, read in the
light of the statute, indicates a less

or different measure,'

In the case of City of Paducah v, Jones,
126 KN. 809. 104 S, W, 971. loc. cit, 975.
the Court of Appeals of Kentucky said:

!}**i%-&i&%ié%&*%%&#***i’rﬂ-.
The question of the amount of damages
caused by the violation of the law by the
principal does not, and cannot, enter into
the question. It i1s not contemplated that
the recovery should be for any less sum ‘
than that fixed, It would be totally im=
practicable if not impossible in an action
by the city on the bond to arrive at any
measure of damage, except the amount stipu-
lated, In an acticn upon a bond proverly
executed, the only legitimate subject of
inquiry is whether or not the conditions of
the bond have been broken., If it has, the
sureties by the letter of their undertaking
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agree that they will pay a certain
sum, % % ¥ ¥ !

It is to be noted that Section 13a,

in speaking of the bond, provides that
Yany violation of such conditicns,
duties or requirements shall be a
breach of said bond.' Of course, if
the econdition of a bond is breached,

it necessarily follows that the obligee
is entitled to be paid damages. In
this case we think the d amage recover-
able is the face of the bond; 1t was
required and given to secure performance
by means of a forfeiture, and for that
reason it is an aid to the State in
enforeing its laws, We hold that a
sale of whiskey by a licensee holding
only a 5 per cent ligquor license, as
admitted by the stipulation, is a
breach of the condition of the bond

and that the State may recover the full
amount thereof without proof of damages,
for it would be impossible for the State
to prove that it suffered any pecuniary
damage by an illegal sale of whiskey

to a liquor inspector.

The respondents tacitly admit that this

is the law, provided the bond is only

for the observance of the law, for in
their brief they say: 'From a review

of 211 of the authorities on the subject
under consideraticn, including those
relied upon by appeilant in its brief,

it may be concluded, we think, that if

the bond is conditioned for the observance
of scme law of the sovereign, and nothing
more, the measure of recovery for breach,
unless the bond, or the statute under which
it was given, indicates that a less, or
different, measure was intended, is the
full penalty of the bcnd, because it is
regarded as the punishment fixed by the
sovereign for the viclation of law,'
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It follows from what we have said that

the trial court erred in its ruling,
# % % = ox "

A similer situation was involved in the case of
Clement vs. Empire State Surety Company, 110 N,Y.S.
418, In that case, the court held that the State Com=
missioner of Excise was without authority to make an
agreement with the surety on a statutory liquor bond,
after its violation, by which the surety might relieve
itself of liability by paying the penalties for viola=-
ticns of other such bonds upon which i1t was also s urety;
that néither the commissicner, nor the courts had any
authority whatsoever to lessen the statutory penalty
presceribed to secure an observance of the lawj that the
statute did not contemplate a reduction in the amount
of the penalty in a liguor bond based upon doubtful
liability or chances of success in maintaining an action
for the breach,for if the conditions of the bond were
broken, the amount of the recovery is fixed and absolute
and if not, there is nothing due whatsoever, The court
’ﬂid' l.c. 4223

"Furthermore, we are of the opinion that
the State Commlssi ner of Excise was
without authority to make such an agree-
ment. No such authority is expressly
conferred upon him by the liguor tax law,
nor by any other statute towhich our
attention has been called or of which we
are aware, If it exists at ali, it must
be by implication. The bond is to the
people of the state of New York. The
State Commissioner of Excise is the custos
dian of it., He 1s authorized to maintain
an action in his name, as commissioner, t
enforce the payment of the penalty for a |
breach of its conditions, and required

to pay over the mcneys collected to the
State Treasurer., Liquor Tax Law, Sec. 18,




Mr, Charles E, Hassett e May 11, 1940

To that end he may employ counsel

and attorneys to bring the action,

Ligquor Tax Law, Sec. 10. Having

the power to maintain the action, the

duty necessarily devolves upon him

of determining whether sufficient '
ounds exist for such an action., '
t carries with it the authority of .

determining whether, after an action

has been commenced, it shall be prose-

cuted or discontinuedi but it gives

him no right to change the conditions

of the bond, since that is fixed by

the express provisions of the statute.,

The primary object of the bond is to

secure an observance of the law, and

the penalty named is what the state

exacts for a failure to comply with

the conditicns under which the right

to traffiec in liquer has been given.

The amount thereof is fixed by statute,

which neither the courts nor the State

Commissioner of Excise may lessen., Ly~

man v. Berlmutter, 166 K. Y. 410-413, _

60 N. E. 21, While the State Cemmissioner

of Excise may determine at a given time

whether sufficient grounds exist to

warrant prosecuting an action upon the

bond, that determination is not absolute,

so as to bind either himself or his suc-

cessor in office not to commence an ac-

tion upon such a bond in the future.

His duty in that respect is somewhat likq

that of the Attorney General in passing

upon an application to bring an action

to oust an alleged intruder from a pub-

lie office, and it has been held that the

determination of the Attorney General

refusing to bring such an aection is not

binding upon his successor in office.

PQOP]-. Ve lcClellm, 118 App. Div. 1‘77, .

103 N, Y, Supp. 146, affirmed in 188 N, Y.

618, 81 N. E. 1171. The State Commissiocner

of Excise must necessarily act upon the

information which he then has, He may
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reach the conclusion therefrom that

the evidence 1s insufficient to warrant
bringing the action, when, in fact,

the law has been violated, and, 1f he
afterward discovers that fact and is
satisfied that such violatiocn can be
established, it then becomes his duty

to prosecute the action for a breach

of the conditicns of the bond, and re-
cover the penalty therefor. The statute
foes not contemplate a reduction in the
amount of the penalty, based upon doubtful
liability eor chances of success in main-
taining the action, If the conditions

of the bond have been broken, the amount
of the recovery is fixed and absolute.

If not, there is nothing duve, In no view
of the case, did the defendant make out

a deféense, and the verdict should have
been directed for the plaintiff,"

As in the above case, no authority is expressly con-
ferred upon anyone to compromise and settle the liability
or supposed liability on a statutory liguor bond f or an
amount less than the face value thereof, that is, ({2,000.00,.
If such a right exists at all, it must be by implicaticn.
The bond runs to the State of Missouri. In the Wipke case,
supra, the Supreme Court held that the State of Missourl
is authorized to maintain an action to enforce the payment
of the penalty for a breach of its conditions. Since the
state can maintain the action, the duty necessarily devolves
upon the sta e to determine whether sufficient grounds exist
for such an action., The state undoubtedly has the right
to determine whether or not any particular action should be
commenced or, 1f an action has been commenced, w hether it
should be prosecuted or discontinued. However, the state
apparently has "no right to change the conditions of the
bond, aince that is fixed by the express provisions of the
statute," As in the New York case, the primary object of
the bonds of dealers licensed to sell liquor by the drink
in Missouri "is to secure an observance cof the law, and
the penalty named is what the state exacts for a failure
to comply with the conditi ns under which the right to
traffic in liquor has been given."

The Wipke case held that such is the purpose of the
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bonds, The New York court then said that "the amount there-
of is fixed by statute which neither the courts nor the
state commissicner of excise mey lessen,” The New York
court thenwent on to say that "the statute does not con-
template & reduction in the amount of the penalty, based
upon doubtful liabllity or chances of success in maintaining
the action, If the conditions of the bond have been broken,
the amount of the recovery is fixed and absolute, If not,
there is nothing due,"

We think the same is true in comnection with our|

own statutes and statutory bonds issued pursuant thereto.
Neither the statutes nor t he bonds aprear in any way to
contemplate a reduction in the amount of the penslty under
any circumstances, whether based upon doubtful 11ab111ty,
chances of success, or otherwise., If the condltiona f the
bond are broken, the amount to be recovered is $2,000,00.
If the condltions of the bond have not been broken, then
there is nothing due, It is either {2,000,00 or nothing.

There are a number of cases holding that when a
right is given to a state or a political subdivision to
maintain an action, that any such power to sue implie
and carries with it the right to compromise and settle
the litigation for an amount less than that sued for or
demanded., Several cases hold that the attorney gonar;l
of the state has the power to compromise litigation since
it 1s a part of the authority given him teo conduet the same,.
However, every case announcing this doctrine decals with
the collection of taxes, including the question of Vaﬁidity
and amount of the assessments, and also other types of
demands which were not liquidated or the amount fixed by
law, Fowever, we have found no case which announce@
rule contrary to that given in Clements vs. Empire State
Surety Company, supra, wherein the amount due and owing
as a forfeiture uncer cortnin conditions is dotinitoly fixed
by statute.

CORCLUSION

We c-nclude, therefore, that no power is given authoriz- -
ing the State of Missouri, or any of its political subdivisicns
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to compromise or settle the liability of the statutor
bond required of dealers selling liquor by the drink for
an amount less than the penal sum thereof, that is,
§2,000,00, The law does not contemplate a reduction in
the amount of the penalty based upon doubtful liability
or chances of success in maintaining the action, If

the conditions of the bond have been broken, the mu#t

of the recovery is fixed and absclute., If not, there is
nothing due., The state undoubtedly has the authority

to determine whether or not a given action should be
commenced, or if an action has been commenced, whe

it should be prosecuted or discontinued. However, it does
not have the right to change the conditions of the b

as to the amount since that is fixed by the express pro-
visions of the statute, It appears, therefore, that
neither the courts nor any officer of the atate may accept
in settlement an amount less than the full penalty of the
bond,

Respectfully submitted,

J. F. ALLEBACH
Assistant Attorney General

APFROVED? |

COVELL N, EEWITT
(Acting) Attorney General

JFA:RT



