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COUNTY CLERK : Appointee to f ill vacancy serves unti 
general e lect ion only. 

Iovember 12. 1940 

Honorable J ames P. Baw~a 
Prosecuting Attorney 
Dal l as County 
Buttalo, M1 asour1 

Dear Sir: 

'l'hi4 will acknowledge receipt of your le.tter ot 
October 25, 19~, in which you aak for an opinion aa 
followaz 

~"Please give me your opinicn on the 
fol lowing matters We will elect on 
November 5 , 1940•" a county c lerk of thia 
c ounty to f ill an unexpired term due 
to the death of the c l erk elected in 
1938 . ·• When wil l the person elected 
take office? There seems to be two 
views on it , one gr oup aara January 
1940 while the other says as soon as the 
official count is made . r. ., 

The question r equirea a consideration of two ae tiona 
of the statute. Section 10216 R. s . 1929, a general 
section authorizing the governor t o f ill vacancies . s as 
follow• a 

"Mlenever any vacancy, caused in any 
manner or by any means whatsoever. 
shall occur or exist in any stete ar 
county off ice originally fi l led by 
e l ection by the people, other than 
the office of l ieutenant-governor, 
s tate senator. r epreaent•ttve, sherif f 
or coroner, sueh vacancy shall be fill ed 
by appointment by the governorJ and the 
person so appointed shall , after having 
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duly qualified and entered upon the 
discharge of his duties under auch 
appointment_ continue in aueh off ice 

· until the first Monday in lanuarJ 
next following the 'firat ena-uing 
g•ner al ele~t1on-.. at wh ich aa14 general 
election a peraon shall be elected to 
fill the unexpired portion of such 
term. or for the ensuing regular tera­
aa the cue maJ be• a~dt ahall ente• 
upon the discharge o£ the duties ot 
such office the first KondaJ 1n lanu• 
ary next following said electiona 
lrovid-ed. however, that when the term 
to be :filled begina or ahall begin 
on any day other than the firat MondaJ 
in January, the appoi ntee of the governOP 
shall be entitled to hold auch office 
uhtil auch other date .• 

Section 11665. which ia a spee1al section appl 
to clerb of courts of record except the Clerk o~ 
Supreme Court and the St. Loua Court of Appe•l• • r 
aa :followal 

"When anJ vaoanoJ ahall occur in the 
off ice of anJ clerk of a eourt ot 
record bJ death. resignation. removal, 
retuaal to act or otherw!ae, it ahall 
be the du t,. or the governor to till 
auch vacanc7 b7 appointing aome eligible 
peraon to aaid office- who shall dia­
charg• the dutiea thereof until the next 
g•neral eleo-tlon. at wh1oh tiae a clerk 
ahal~ be choaen tor the remainder ot the t 
tera. who shall hold h1a office until 
his auoceaaor 1a duly e lee ted and quali.fi d. 
unleaa sooner reacTed.• 

rt will be obaerved that the general section p oviding 
that the a~po1ntee •h*ll aervea until the first Mon •7 in 
Zanu&.r''J next following the first ensuing general el ctlon. 
and a a~>&cial aection providea that the appointee a all aerv-e 
until the next election,. which aeema to be a c.Clic in the 
provisions of these two atatutea. In the cue ot S ate 
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ex inf . V.' . ?, • Ma j or vs . :~ . K. Amick 24'7 lVio . 2'71 , the 
Supreme Cour t hod before it for construction Section 828, 
R. s . 1909 , t'.!r ich was t he s er e as Sect ion 10216, R. s . 19~9 , 
and Section 3896, R. s . 1909 , a s pacia l section apply ng to 
t ne va cancy exis ting in the office of t he circ~.; it j ud e of 
Buchanan County \"lhi ch cont&i ns t he s ame provision rel ting 
to the appointee holding of f ice until the n ext genera~ 
election as is found in Section 11665 . In discussin& the 
matter , t he Supreme Court of M i ssouri, at 1. c. 289 , and 
f ollowing , sai d z 

~If t hese two statutes a re consi stent 
and can stand toget her , t h en it is t he duty 
of t he court to harmonize rather t han to 
hunt f or conflict of statutory provisions LP 
pari materia . 

In discussing t his canon of statutory con­
struction, the Supreme Co~rt of t he United 
States., in the case of _. r ost v . Weni e , 15'7 
U. s . 58, used this language ; ' It is well 
settled t hat r epeals by ~plication a r e not 
to be f a vored . And where two statut es 
cover , . 1n whole or i n part , the same matter~ 
and are not absolutely irreconcilable , t he 
dt; ty of the court--no purpose to r epeal 
being clearly expressed or indi c a ted- is , if pos­
s i bl e , to give effe ct to both. In other words , 
i t must not be suv,.,osed that t he Leg1slatur! 
intended by a later statute t o repeal a pri r 
one on t he same s u bj ect , unless t he l ast 
statute is so broad in its t erms and so cle r 
and explicit in its words as to show t hat 
it was intended to cover t he whole s t.bject, 
and , t : el~efore, to displ c ce t ! e pr i or statu e .' 

And in t he ca se of St a t e ex r el . v . Patters~n, 
20'7 ro. 1. c . 144 , t his court used t iLe f cllot..nG 
language : ' All cons i stent statt:tes re l a t ing 
t o the s ame subject, and hence briefly call ld 
statut es in pari r~teri a , are treated prosp ctive­
l y and construed t ogether as though they co -
stitu t ed one act . This is true wh•re t he a ta 
r el ating to the s ame subject we:·e passed at 
different dates , separated by long or sh ort 
intervals , at t 1 e s ame s ession or on the s Q$e 
day . (Su-che.:·l and, Statutory Cr nstruction, $ec. 
2f 3 . ) And 'a statute must be construed wit~ 
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reference to the system of which it forms a par • 
And statutes on cognate subjects may be referre 
to. though n.ot stril.ctly in pari materia. • (Id •• 
sec . 284)' 

In the cas~ of Humphries v . Davis• 100 Ind . l.c 
284• the Supreme Court of Indiana. speaki ng 
through Elliott. 1.~ saidr •A statute is not 
to be construed as if it stood solitary and 
alome. complete and perfect in itself• and 
isolated fr·om all other laws. It is not to 
be expect-ed that a statute which takea its 
place in a general system of jurisprudence shal 
be so perfect as to require no support .from the 
rules and statu tes of the system of wh1c h it be 
comes a part. or so clear in all its terms as t 
~nish in itself all the light needed for its 
construction. It is proper to lock at other 
statutes, to the rules of the common law. to th 
s~cea from which the statute was derived• to 
the general principles of equity. to the object of 
the statute. and to the condition of affairs 
existing when the statute was adopted. (Citing 
auJthorities). ~ • •construction haa ever been a 
potent agency in h~nizing the operation of 
statutes with equity and justice . • Statutes are 
to 'be so construed as to make the law one unifo 
system. not a collection of divers and dis­
j oint·ed fragments . When this principle of con­
struction is adopted• 'an actment of to-day has 
the benefit of judicial r enderings extending ba k 
through centuriee of paat legislation.• (Bishop 
Wr1tten Laws,. seo . 242b.t) 'A statute.' says th 
author just referr ed to. •must be construed 
equally by itself and by the rest o$ the law. 
The mind of the interpreter , it narrow • will 
stW!'J.ble.' ' The completed doctrine. resulting 
fr-om a bringing together of its parts, is. that 
all laws. writt en and unwritt en. of whatever 
aorta and at whatever different dates establish d, 
are to be eonatru$d together, cont racting• ex• 
panding, limiting and extending one another i nt 
one system of jurisprudence as nearly harmonia 
and rounded a s it can be made without violating 
unyielding written and unwritt en terms.' (Bisho • 
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If we observ and give force and eff ect to the 
foregoi ng rules of construction in interpre­
ting sections 3896 and 5828 , then we must read 
~hem together-that is, read the one into the 
other as one enactment. (State ex rel. v. Patte -
son, supra, l.c. 148) 

And by so do1ng secti ons 5828 and 3896 woul d re d 
substantiall y as follows 1 Yi.henever any vacancy 
shall oc cur in any state or county off ice other 
than the office of Lieutenant-Governor, State 
Senator, Representative , sheriff or coroner, su h 
vacancy shall be fi lled by appointment by the 
Governor; and the person so appointed shall con 
tinu~ in office until the first Monday in Janu y 
next f ollowing the f i rst general elcttion : Pro 
vided , thgt if the office of the judge of any c urt 
of ttecord in this State shall become vacant, su h 
vacancy shall be filled by appointment of the 
Go~Vernor until the next genera l election held 
after such vacancy occurs , when the same shall e 
filled by election f or the residue of the unexp red 
term. 

By so r eading and construing those two s eotione 
together, we e liminate all seeming confl.ict tha 
exists between them and harmonize all the laws 
of the State regarding vacancies in state and c unty 
offices and the mode ·of filling same, and at th 
same time gi ve .full force and effect to the pla n 
and clear meaning of the Legislature aa express d 
in the two sections, which is- always the main o jeot 
to be obta ned in constr uing any statute. 

L§WS shoul d be so construed as to give their 
intent paramount eff ect. 

There is another rule of statutory constructi on 
which, if followed in the interpretation of the e 
two a acti ons of the statute, the conclusions re ched 
would be the same as before stated. That rule a 
stated in the caae of Ruachenberg v . Railroad, 61 
Mo. 70, in substantially the following language 

Where ther are two acts and the provisions of ne 
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a:pplJ apec1allJ' to a pa1't1oular subject. whic 
o~arly 1ncludea the matter in que.stion. and 
the other general in ita t erma • and auoh that 
1t a taMing alone it would include the •­
matter• and thua contliet with each other. 
then the former act muat be taken aa eonatitu 
ttng an exc$ption .to the latter or general ao , 
and not a repeal ot the torwer, and eapeciall 
,_. th1a true when auch general and apeoial ac 
are contem.poraneoua. • 

And, again at l.e. 29,, the SUpreme Court aaidz 

"We are clearly ot the opinion that upon both 
principle and author1 ty respondent• a t era ot 
ottiee ezpired on the day tollow1~ the gene 
•lection held on •ovember 5.- 1912. 

Seot1~ 11666 requirea g1v1ng ot bond by clerka ot 
courta ot reoord, and Seot10D 1166~ direct• the 1•auane 
a oen1tieate ot election and the taking and tiling ot 
oath or ottice. 

CONCLUSIOI 

It ia t)le opinion ot th1a department that the term t 
atfice ot tbe appointee terminated upon the election ot 
peraon to till the YaeancJ' at the gener al election held n 
IOY811lber 6• lg40J that the peraon ao elected a:bould take 
OYer the dut!ea ot the otf1c., lllned1atelJ on q ual1fying J' 
taking the preaer1bed oath and tiling the required bond. 

Reapeettul l y submitted, 

W. O. JACKSOlf 
Aaaiatant Attorney General 

APPROVED a 
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