FINES AND PENALTIES: Procedure for instituting sult bo recover . .

fine where & part of the proceeds go to
a private informer,

ﬁ/ao
Ferch 26, 1940 !

Honorable Andrew loward

rrosecuting Attorney
christian County
Czark, kissouri

Lear Sirg '

We are in receipt of your request for an opinion,
dated karch 20, 1940, which reads as followsi

"4 party here wants an action institute
ed under Section 14279, 1929, ievised
Stetutes of lissouri, which reads as
followss

'Every licensed keeper of any table men=
tioned in section 14272 who shall suffer
any person under the age of twenty=-one
years to play on such tacle kept by him
without the permission of the father,
master or guasrdian of such minor Iirst
granted, shall forfeit and pay & fine

of fifty dollars for every such olfeuse,
one~half of which shall be for the in-
former, to bDe recovered by & clvil ac=- i
tion,!'

Should the procedure under this section
be as in a criminal action by way of a
complaint, warrant, arrest of defendant,
and commltment to jail on fallure to glve
bond? Or should the procedure be as in
a civil action by way of a petition and
sunmons ?

The term fine would seem to contemplate

& criminal action, but the statute winds
up with the clause 'to be recovered by a
civil sction' in contrast to the preceding
‘section (1427¢) which also refers beck to
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section 14272, but winds up with the
clause 'to be recovered by indictment i
or information,!

d4o ciltacions of decided cases interpret- |
iug thils statute appear under same,

I would appreclate a legal opinion from
your ofiice as to the proper procedure
to take under the auove qucted statute,"

Section 14279, R, S. Lo, 1929, cited in your request,
but which we again cite for tie purpose of this ogini?n, is
a8 followa:

"Every licensed keeper of any table men-
tioned in section 14272 who shall suffer
any person under the age of twenty-one

years to _.lay on such table kept by him
without the permission of the father,

raster or _uardian of such minor first
granted, shell forielt and pay & fine of
fifty dollars for every such offense,
one~half of whiclhi shall be for the in=-
former, to be recovered by a civil action,"

This statute provides that one-half of the r1n9|
recovered for a bre«ci: oif the provisions of sald sectlion
shell be pald to the informer, There being no provision for
the disposition of the reusinder of the fine, it 1s joverned
oy Sectlon 8, Article XI of the Ctate Constitution of kilssouri,
which is as follows: |

"All moneys, stocks, bonds, lands and
other property belon:lng to a county
schicol fund, alsc the net proceeds from
the sale of estrays, also the clear pro-
ceeds oi all penaltlies and forfeitures,
and of all fines collected in the several
counties for any breach of the penal or
military laws of the State, and all mon-
eys wirich shall be pald by persons as an
equivalent for exemption from millitery
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duty, shall ovelong to and be securely
invested and sacredly preserved in

the several counties as a county pub=-
lic school fundi; the income of which
fund shall be faithfully appropriated
for establishing and maintaining free
publiec schools in the several counties
of this State."

You state that the use of the word "fine" indicates
& criminsl action, W%e find the following discussion of
the word in 25 C, J., page 11350, Section b

"Since the word 'fine' in its strict
technical sense is to be regarded as
& punishment for a criminal offense
a criminal prosecution is the usual
mode of recovery, Iut the mode in
which fines and penalties are to be
recovered is a matter of leglslative
discretioni and the method pursued
for the recovery of a fine depends
upon the particular statutes rather
then upon any rule of general appli-
cation., iany of the statutes provide
for the recovery of fines bz civil ac~
tion or by indictment.+ #» &

The proceedling in wiich & part of the penalty recovered

gees to the informer and a part to the state is known &s a

qui tem action, and is discussed at length in State ex rel,
Hodes v, Warner, 197 Mo., page 650, 1In that cese there was

a discussion of the constitutionality of a statute glving a
part oi the fine to the .nformer in the case of a conviction
under the CGame and Fish Lawa, and we find the following in

the opinion of the court, l. c. 664:

"(a) Where penal statutes are merely
leveled at & violation of private rights,
and a private person or class of persons |
is nomineted herein as entitled to sue

for and recover penalties arising from

the viclation of such statutes for their
own use, then such penal laws are not of
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the character oi .cnal laws referred

to in section ¢, article il, of the
constitution, and the penalties provid-
ed in such laws are not devoted by the
constitution itself to the public school
fund,

(b) And viiere penalties such as are re=
ferred to in the foregoing hypothesis
may be recovered D, a qul tam action ==
a c¢lvil actlon == a part ray go to the
informer and the other part may be de~
voted tc tlie purposes prescribed by sta-
tute law, » ~ # " :

The exact rethod of procedure aupesrs to be set out in
In re, :reen, 40 .o, App. 491, 1. c. 493:

".e tuink the sull in which said bill

of cests accrued should huve Deen brought
in the nare ci the _tate at the relation

oi tle prosecuting attoruey of nay county,
on the lniormation ol (eorge iclullen, in-
lormuer, ugainst sala ralilway, instead of
the ramner in whi_ h 1¥ seems tc have Dbeen
brou. ity If it hau been instituted, as
undoupbtedly 1t siwould have peen, then no
question as to the non=liability oi the
county for tihe payment ol the costs there~
in could have arlsen under the statute,
wileiiy, in express terms, provides that,
where & s.it 1s broucht in the neame of

the state on the relation or ln behalf or
for the use of a prlvate person, the per-
son for whose use tlie action is brought. ,
aha%l be held liable for the payment there-
of. .

In this cass, Lowever, we wish to point out that
Secticn 4467, R, %, ! 0. 1929, provides another manner in
which tils fine ray he recovered, and is as followss

" henever : fine, penalty or forfeiture
ls or may ve intlicted Dy any statute
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oi this state for any oifense, the |
same may be recovered by indictment

or information, notwithstanding anoth=-

er or different remedy for the recovery

of the same may be speciiled in the law |
imposing the fine, penalty or forfeit- |
ure: Frrovided, that 1n &ll cases the

fine, penalty or forfeiture shall go

to the state, county, corporstion, per-
son or persons to whom the law imposi.g .
the same declares 1t shall acerue,” '

A case 1n whicl the ilne was recovered in this nanner
is found in 51 iio, App., page 129, styled State of lLissouri
V. Barney liackin, In this case the fine was recovered by
indictment of a grand jury. we guote the followling from the
opinion of the court, l. c. 132:

® 3 « w The section of the statute which I
forms the baslis of this prosecution reads
thuss 'Lvery llceused keeper of any

taole % w » who shall sulfer any person
under the a_ e of twenty-one years to play |
on suci: table kept by Iim, without the
permission of the father, master or |
guardian ol such minor i1irst granted,

shall forfelit and pay & fine of {50 for
ev.ry such oifense, one-nall of Which

shall be for the state, the other half

for the informer, toc be recovered by

civil sction.' Revised Statutes, 1089,

sec, 710,

dow the contention is that this permits

only a civil action by the party offended |
or by tne state, and that no prosecution '
by indictrent 1s allowed., DBut in this
connection let us refer to section 3971, .
Hevised Stututes, 1lut¥, under the headling |
of 'crimes and punishment.' fThat statute
reads: 'Wlhenever a ilne, penelty or for-
felture 1ls or may be licted by any sta-
tute of this state for any oiiense, the
same mey be recovered by indictrment or
information, notwithstending another or |

=33
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diifierent remedy for the recovery of

the same may be specified in the law
imposin;, the fine, penalty or forfelt-
ure: provided, that in all cases the
fine # +« % snall (0 ©T0 thie stute i +«

or person to whor the law imposing the
same declares it shall accrue,' It 1s
also clear that the matier charged on
deiendant by this Indictment constitutes
an 'offense' under the foregoing section,"

It 1s thereiore the conclusion of this department
that sult for recovery oi tihe penalty above set out may
be brought in tlie nsre oi the state at the relation of
the prosecuting attorney on the lniormation of the person
claimin. the benefit oif Section 14279, or may be recovered
by iniormation or indlctment under fection 4467, as ocutlined
aobove,

nespectiully suomitted,

RO-ERT L, HYDER
Asslstant Attorney Cenenal

ArPROVEDS

m a-\‘ _ILA:I ‘.I‘J.II
(Acting) Attorney General
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