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·coUNTY COURT; Judges not entl tled to mileage when they 

sit as members of the county board of 
equalization. 

Augus t 1?, 1940 . 

Jh' . ~in Jallles , Prosecuti ng Att orney 
Saline tounty 
Marshall , Missouri 

Dear Sit : 

i'.'e aro i n recei pt of you:r request f or an optln­
ion undel date ot tlay 2nd ~ wherein you state as follows: 

"The County Court has asked thnt I write 
you tor your interpretation of Section 9818 R. s. 
Mo ~ 1929 , I'elo.ting to compensation ot m<.mbers 
of the Bo&r d of l qualization, and ~ection 2092 • 
as 1~ende~ Ltws , 1 939 , Page 332 , relnti~g t o 
oomp~nsation f or Judges ot t he County Court . 

· "In accor dance vith Section 2092 , Laws 
1939 , Judges of the County Court i n counties 
havin_e l ess than 75000 inhabi t e.1ts, reooi ve 
r . vo (5¢) cents per mi!e for each mile neces­
sarily t r avel led in going t o e.nd ret•...rning frOtl 
t ho vl s ce ot holding County Court. Saline 
County is a county haTing over 30000 and less 
t han 75000 lnhebitr nts . 

wAs members or t he County Board of Equali za­
tion , the judges of the County Court receive ~ 5 .00 
per day f or each dLy they shall act as members 
or the County Board or ~quelizatlon , i n accord­
ance with Section 9818 , ! . • s . Mo. 1929. 

"They desire yo r O"')i nion as to whether 
t hey are ent itled to receive mileage provided 
t or i n Section 2092 , supra ; for the d~ys they 
are sittin& as JuQges or the County Court on 
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the Board of l.quali zation . They are of the 
opinion that inasmuch as t hey are required to 
sit as J udces of t · .. e County Court on the Board 
of Lqualization , that they .are performing a 
duty of t he Judges of t he County Court and as 
such . should recei ve mileage provided f or under 
Section 2092 , Laws '39•" 

"I would very much appreciate yot~ op1n1on. n 

According to your letter Saline i s a county hav­
i ng ovet 30 . 000 an~ less than 75 a000 i nhabitants; 

. . Laws of Mo. 1939 , Section 2092; Page 332 , 333; 
pr ovides for compensation and mil eage to judges of the 
count y court : 

"in a l l count ies of t his state now or here­
after having seventy- five thousan~ inhebitants 
and less t han ninety thousand inhabita .ts , the 
juct;)es· of the count y court shall receive an an­
nu&l salary of twenty- fiv e hundred dollar s . · Said 
s alar y to be i n lieu of the per diem he retofore 
allowed by l aw to sai d ju~~es as judGes of the 
cotinty court •. and in lieu .of the s el e.ry her eto­
f oi.1e allowed b:f l aw t o sale judges as members 
of t he boar d of roed overseers, under the pro­
vi~ions of section 7892 • R. s. 1929 . In all 
coUnties of this state now or hereafter having 
hiqety thousand inhabitants ~~d less than one 
hundred f ifty thousand i nhabitants , the judge s 
of the county court shall r eceive an annual sal­
ary of three thousand. dollars~ Said salary to 
be in l ieu of the per diem heretofore allowed by · 
l aw to sai d judges as judges of the count r court• 
an~ l n lieu of t he salary heretofore allowed by 
l aw t o s aid judges as member~ ot t he board or 
ro~d overseer s , a s provided by section 7894• In 
all count ies ~,f this s t ate now or hereafter b.a.v­
i n@ one hundred f ifty t housan d inhabitants , and 
le~' s t hen tthree hundred t housand inhabi tant.s ~ the 
JU es or ne county cour~ snarr receive an an-
nu salar y of forty- five hundred doll~ra . Said 
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sala: y to be in l i eu of t he per diem heretof ore 
allowed by l aw to s ai d judges as judges of the 
count y court , ~nd in l ieu of the sal ary her eto­
fo~e allowed by l aw to said judges as memDers 
of the boar d of r oad overseers , under t he pro­
vi~ions of section 70 92 R. $ . 1 929 ; and in lieu 
of all other fees , compensation , or salaries , 
heretofore allowed by l aw· ";o sai d judges, ex-· 
cept the per diem as all owed to said judges as 
members of t he board of equalization ~d board 
of appeals . In all counties ~ f thi s stat e now 
or hereafter having mor e than three hundred 

thousand inhabitant s , the judges or · the county 
court shall -receive an annual salary of tour 
thous and eight hundred collars . Said salary of 
four thousan-" e ight hundred dr llars to be in l i eu 
of the per diem heretofore allowed by l aw t o 
s uch judges of the county court , and in l ieu of 
t he salar y as ro<d overseers heretofore allowed 
by law to said judges , as provided in section 
7897 , : . • s . 192'9 , and i n l ieu of all other tees , 
or salaries her etof ore allowe d by l aw to said 
judces, except t he per diem allowed to said judges 
as mt!mbers of t 11e boar d of equalization and the 
board of a peals . The salar1es herein fixed 
f or t he j udges of the count y court in al l coun­
ties of t hi s state havi ng more than seventy-five 
thousand inhabitants shall be paid in equal 
monthly i nstallments as t :_e salaries of other 
count y officers are p&id. In all counties ot 
t hts state now or hereafter-navrng less t han­
-sev;ent r - i'ive thousand irihcbitants, ~JU'dges~ ot 
the count¥ court shall receive ~ their ser~ioeis 
t he awn of r l ve dol l f_rs per day f or each da~ 
nece'S'iiriTieiii~ed in holdi ng court:--Yn a -
diti on t o the s aries herein authorized t o be 
paid to judges i n t he count / court in counties 
having seventy- f i ve thous nd inhabitants or more , 
and in addition t o the per diem her~in authorized 
to"'epai£ t o the.1~ei oftne county court !.n 
counties aiTng l ess-thari-seventy- tlve thous~ 
liihabi tants , sair1¥dGe'S'shall receive !'I ve cents 
pc.f mi l e .£.2.!: each !i]& necesst rlly travered I n 
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~ t o and r et urning from the tlacc of hold­
~ounty cota"t; Provided t hat n allcountles 
now or hereafte r hevir~ a population of twenty 
thousend inhabi t ant s or l ess s uch mileage shall 
be char Ged only once for each recular ter.m and 
s uph mileage shall not be char ged over eight 
t imes per year r~r special or adjourned terma. 

Thus i n addi tion to t he per diem authorized to 
be ptic t o j~dges of the count y court , in counties having 
les s 'then 75 , 000 inhabitants , f 0r each day necessaril.T 
engaged in hol di n _ county court . t he judges are entitled 
to ~riv~ cents per mil e f or each mile necessarily t raveled 
in goi nt to and returni~ from the pl a ce of holdi ng county 
court . " 

The questi on presente~ i t ~hether t he judges of 
t he county court ore enti t l ed t o mile~3e when ther sit as 
memb . ..1r s of t he county boer d or equalization? 

Section 9811 R. · s . Mo. 1929 , pr ovi de s how the 
county board of equalizetion shall be cons t ituted: 

"There shall be i n each count y in t his 
state, except t ho city of St . Louis, a county 
boa1d of equalization• which board shall con­
sist of t he count y clerk , who sh 11 be secre­
ter,.: of the same, but have no vote , the county 
sur~eyor , t he judces of t he count '' court , and 
t he county asses sor , v.hich board shall meet 
at the office of the county clerk on the f irst 
Monaay i n April of t ach year: Provided , t 1at 
in any count y having ~dopted townshi p organiza­
tion, the sheriff of s aid county shall be a 
mecber ot said board or equalization: Provided 
f urt her. that in counties contai ning a popula­
tion of more than sevent y t hous and , such board 
shall meet u: on t he first Monday of March in 
eacl). year . " 

The judges of the count y court do not alone con­
sti tute ·the count y board of equali zation . t hus it is ob­
viouo when judges ot the county court s i t as members ot the 
count y bqar o of equal izat ion tha t they ar e not sitting as 
members ot t he county court . 
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Sect ion 9818 R. S. Mo . 1929 ~ provides t he com­
pensatj,on for county j udge s as members of .the count y board 
of equ~ization : 

"The judges of the count y court , the county 
s4rveyor , the county assessor , the sheriff , and 
t~e county cl erk shall receive C'5 .00 per dey for 
ef!c!l day thesr shall act as meml..ers of t he county 
bqEr d of equal i zat ion : Pr ovided , t hat this se c­
tion shall not appl y to boa rd.s of equali zation 
wl~o are pci d a salar y . " 

No provision i s made for mileage f or county 
judbes as members of the count y bo~rd of e qualization 
under the above section• and absent a sta t ut e authorizing 
such p~ent, i t cannot be made . The case of Nodaway 
County v. Kidder , 129 s . w. (2d ) 857 t 1. c . 860, decl ares 
the r u1e a s f ol l ows: 

"The general rule is t hat the r endi tion of 
se~vices by a publ ic of ficer i s deemed t o be 
grat uit ous , unl ss a cowpensat i on t herefor is 
pr ovided b y s tatut e . If the s tatute pr ovides · · 
compensation i n a particular mode or manner • 
·then t he officer is confined t o tha t manner and 
is ent i t l e d t o no ot her or further compensation 
or to any different mode of securing· s~e . 1uch 
statutes , t oo must be s trictl y const r ued as 
agai nst t he officer. State ex rel . Evans v . 
GOJ"don • 245 Mo . 1 2 , 28 , 149 S . v:. 638; King v . 
Riverl anc Levee D1st ., 21 8 Mo. App . 490 , 493• 
279 t s . y; . 195 • 196 ; St a t e ex rel . · edeking v . 
McCracken , 60 Mo . App . 650 , 656. 

"It i s well establi shed that a publ ic ot­
fi~er cl aimi ng compens ot i on for of f icial duti e s 
performed must point out t he statut e authoriz­
i Jl$ s uch payment . · St ate ex r el . ·Buder v . Hack­
DlBJP.ll ; 305 Mo. 342, 265 s . w. 532 •. 534; St ate 
ex r el . Linn Count .1 v. Adams , 172 Mo . 1 .; 7t 72 
s . w. 655; Wi lli ams v . Chariton Count y , 85 
Mo• 645." 

Furthermore provision havi ng been mace for 
mileage ~h.i le hold.ing count y court, the familicr rule of 
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of stetut ory cvnstruct i on "expressio unius est exclusi o 
alterius " i s appl i cable . 1h1ch meens th~t "the expres­
sion of one thirg~s the excl usion of the other" . St ate 
ex inf. v . Sweaney 2?0 J.:o . 1 • .C • 692. 

} rom the f or goi nr we are of t ho opinion t hat 
judges of the coun~y court are not entitled to mileage 
when th~y sit as members of t he county board of equali­
zation.· 

· For yo· . .r i nfor.:ne t i on we are also pleased t o 
submit co l eo of opinions · re·.dered by this depart c.ent · 
under dat es of October 30• 1939 l nd December 1 5 , 1939, 
r espectively, wherei n Section 2092 , s upr a , is also 
construed. 

APP~C VEt BY: 

COVELL Jt . it."\II TT 
(Acting ) Attorne .~· General . 

tr:/mc 
r:ncls . e. 

Respectf ully submi t t ed . 

MAX ·.:ASSI:R!1AN 
Assistant Attor ney General . 


