CRIMINAL L f$-4ffluntary surrender of evidence
o © a sheriff who has no search

warrant is admissible 1n evidence.

Hone Ge Logan lYarr
Prosecuting Attorney

Morgan County
Versailles, Missouril //

S

Dear oir:

. Ve are in receipt of your request for an
opinion, dated December 21, 1939, which reads as
follows:

"Herein 1s a motion to suppress certain
evidence in a criminel trial to be heard
and the defendant 1in the case 1s charged
with a major crime.

"The fesets are as follows:

"A man X disappeared in 1936. He was
hunted far and wide and never has been
geen alive, His partner in farming a
farm was under suspicion, but the body
had not been found then, and there was
nothing a:ainst Y, the defendant and
farm partner. At the time X disappeared
he had on him a certain watch that can
be definitely described by his relatives,
About 3 years after his disappearance this
same watch is supposed to have turned up
in the hand of Y who was under suspicion
all the time.
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"In July, 1939, vefore the county

grand jury Y was subpoenaed as a wit-
ness to testify of what he knew about
the disappsarance of nis partner 7,

In the cour=e of the examination ha was
asked about his watches, and he related
the one he usually carried was broke
and in the jewelry shop at the present
time; and which was a fact, and he was
asked about the other watch that he was
reported carryinc, He stated that he
had such a wateh but that particular
watch was at his home. He told in de-
tall where he obtained the watch and
how long az0. He stated before the
grand jury that he would produce the
watch under request.

"Either the foreman of the grand jury
or the prosecuting attorney asked the
sheriff if he could go out to the farm
home of ¥ and get the watch that was
supposed to have been the property of
Y. X wag still before the grand Jury
and telling all he knew and answering
any questlions asked., His boy, of 17
years who had previously testifled be-
fore the grand Jjury was sitting in the
office of the sheriff awaiting for his
father Mr. Yo The sheriff asked him if
he knew where this other watch was that
his father owned, and which was at home.
The son sald yes, he knew the watch and
had carrled it to school, and would go
out to his home and get the watch for
the sheriff to see. Permission was
never asked of Y in the meantime for
possession to get the watch, In fact
Y did not know that the watch was being
sent after.
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"The sheriff took the son out to the
farm home. The sheriff stopped in the
drive way and waited by his car for the
boy to go in the home and return with
the wateh in question. The son soon
came back with the watch and his mother,
wife of the De, and in presence of the
sheriff and the wife, the son handed the
watch over to the sheriff, The sheriff
and the son returned back to the county
seat, The sheriff asked a watch repair-
men if he could tell whether he had had
this, the watech in hies shop. The watch
repairman looked on the Iinside of the
watch case and found hils mark, and a
number that enabled him to turn to a
certain pages On that page was a record
of the watch, showing the exact number
of the case and an exact number of the
movement, with the name of X, the date,
~which was long prior to the time when

X disappeared. The relatives of X
examined the watch and dld swear before
the grand jury that the watch was the

- same kind and wes the same watch that

X owned and carried at the time of his
disappearance,

"After Y had testified vefore the grand
Jury he went home. Later he was taken
into custody, some time later, by the
sheriff and the state hi_hway patrol and
gquestioned about this wateh that belonged
to X and which was in Y's possession.

"The grand Jury did not indict Y.

"Later a skeleton was found in Vorgan
County, ko, which has been identified
by substantial proof as being the re-
mains of X. All the case against Y
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for the homicide of X, is circum-
stantial evidence, Jjust like this
watech evidence., I, as prosecuting’
attorney, filed a complaint against
Y charging Y with homicide. Y has
had a preliminary examination, and
has been bound over to the cireult
courte.

"The D-Y is relying on State vse. ‘
Wright 336 Mo. 135-77 SW (2) 459, as
the suthority suppressing the evidence
appertaining to the watchs

"I want an opinion as to whether this
obtention of this watech was an illegal
gsearch and seizure under Article 2,

and section 11, of the Mo. Constitution?
Why would not this be a case of consent
as set out in State vs. Tull 62 =W (2)
389-1.ce 3928, De was not in custody,
under arrest, at the time the watch was
obtaineds L. was before the grand jury
on a subpoena and wes voluntarily testi-
fying of all that he knew about the dis-
appearance of Xe In 77 SW(2) 459, the
De was in jall, when the evidence was
procured out of the home of the D. by
an 1llegal search warrant,"

Section 11, Article 2, Constitution of the
State of Missourl, reads as follows:

"That the people shall be secure in
their persons, papers, homes and ef-
fects, from unreasonable searches and
seizures; and no warrant to search

any place, or seize any person or thing,
shall issue without deseribing the place
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to be searched, or tne person or
thing to be seized, as nearly as
may be; nor without probable cause,
supported by oath or affirmetion re-
duced to writing.”

Amendment 4, of the Constitution of the United
States, reads as follows:

!

i
"PThe right of the people to be secure
in their persons, houses, papers and
effects acalinst unreasonavle searcaes
and selzures shall not be violated,
and no warrants shall issue but upon
probable cause, sup.orted by oath or
affirmation, anéd particularly des-
ceribing the place to be searched, and
the persoas or thisgs to be selzed.”

The two principal sections of the state law,
in regard to search warrants are as follows:
Seetion 3769 3R. S. Missouri, 1929, which reads
as follows:

"Upon complaint being made, an oath,

in writing, to any officer authorized

to issue process for the apprehension

of offenders, that any personal prop-
erty has been stolen or embezzled, and
that the complainant suspects that such
property is concealed in any particular
house or place, if such magistrate shall
be satisfied that there is reasonadle
ground for such suspicion, he shall issue
‘a warrant to search for such property.”
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Also, Section 3783 L. S. Hissouri, 1929, many
articles of property are thereln set out which
are subject to recovery on & search and selizure
warrant, but becasuse of the length of the section
we are unable to set it out in detall. According
to your request you state that the defendant was
testifying before a grand jJjury in response to a
subpoena issued from that body, but in the motion
to suppress evidence which 1s attached to your re-
quest you state that the defendant was testifying
before & grand jury in response to a subpoena
issued from that body, but the motion to suppress
evidence which is attached to your request states
that the defendant was confined and imprisoned
without a warrant, |

I am assuming that the stat ment of facts as
set out in your request 1s a true state of facts
and this opinion is being based upoan your request
.and not upon the motion to suppress evidence.

Your request does not state that the sheriff
used any force to cause the seventeen=-year-old
boy to go with hin to get the watceh from the
home of the defendant, It also states that the
defendant stated that he would produce the watch
under requeste.

Under the above state of facts the case of
State ve "right, 77 S. We 2d 459, would not De
applicable, for the reason that the defendant,
while testifyin; before the grand jury was not
under arrest, but was merely before the body in
response to the subpoena. In that case the court,
at page 462, said:

" % Our statutes on searches and
seligures scparately define the types

or character of property for wiich
search warrants may be lssued and the
conditions under which this extraordi-
nary power of the state may be exercised,
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all of which must be partieularized

in a written, verified application.
The specific reguirements and the re-
strainte of our statutes and of our
Constitutl are by way of proteetion
of the ri 8 gained by the American
Colonies inf the struggle against
general warpants and writs of assist-
ance. It 1B needless to say that no
statute sanctions the issuance of a
warrant to search the home of one
charged with murder in order to secure
evidence azainst the accused while he
is in jail. In this case the appli-
cation for a- warrant to search appel-
lant's house was made under authority
of section 3769, pe. 3306, HMo. St. Ann.,
which empowers a magistrate to 1issue
a search warrant for any personal
property that has been gtolen or em-
bezzleds. This statute is declaratory
of the earliest common-law use of a
search warrant. 56 C. J, 11553 Buckley
Ve Beaulleu, 104 ¥e. 56, 71 A, 70, 22
Le Re As (Ye2.) 819."

The holding in that case was that the state was
not allowed to search a2 home under a valid search
warrant by way of subteruge to obtain evidence
in a murder case while tne defendant was confined
in jail. That is not the facts in the case as set
out in your request, and the case of State v.
¥right is not applicable, The court also in the
case of State ve Wright, supra, said:

"The cases make it clear that there
may be a lawful search and seizure
without & warrant, and there may be
an unlawful search and seizure by of-
ficers armed with a warrant. The
facts In each instance determine the
legality of the proceeding. # = "
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Under this holding all search warrants are subject
to interpretation as to their legality under tne
facts in each instance.

In the case of State v. Tull, 62 S, T. (24) 389,
le.ce 382, the court aaidr

"Appellant assigns Rs error the ad-
misslion of the testl:iony oi the sheriff
end several officerp who were with him
showing the finding of the cultivator

and 1ts ldentification, on the ground

that the shsriff was not ermed with a
search warrant, wherefore the search

of the premises where the cultivator

was found was 1llegal and any evidence
thus obteined incompetente The cule-
tivator was found in a lot or field behind
a barn on land which belonged to defe
endant, but at the time, according to nils
own testimony, was in charge of his tenant.
It was not necessary to make a search except,
perhaps, to go upon the premises far enouzh
to see behind the bara. “len the sheriff
arrived he met defendant there and saw

the car, which was In sight and had upon
it the license number of the one he sought,
and which defendant said was his. The
sheriff then told him a ecultivator had
been stolen, and asked i~ 1{ would be

all right to search the premlises without

a warrant. Defendant at first demmurred,
and the sheriff, with ut then attempting
to search, sent two officers to procure

a search warrant. ihile they were .one,
defendant voluntarily told tne saeriff
that the men who had gone for tihe seareh
warrant 'had it in for him,' Lut if he

(the sheriff) would 'go to town with him,'
he mignht searcih without a warrante The
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sheriff said he would, whereupon the
defendant led the sheriff and the otner
officers to the cultivator anu snowed
it to them., * = : -

Under the holding in this case the court held that
where a defendant voluntarily submitted tec a search
without a warrant, any competent evidence discovered
under the search warrant would be admissible against
hime Under the facts stated in your request the
court hearing the motion to suppress the evidence
would undoubtedly hold that since the defendant,
while testifying before the grand jury, stated that
he would produce the wateh upon requeset, and the
fact that his boy, without duress, went with the
sheriff and entered the house and then brought the
watch out to the sheriff, the evidence would be
admissible upon the ground that it was voluntary
produced as set out under the holding of State

ve Tull, supra.

If the court should hold, under the state of
facts, that the seventeen-year-old boy acted without
authorlty and entered the hone of his father and
then gave the watch to the sheriff, who was sitting
in a car outside of the house, he could further hold
that thlis unlawful seizure by the seventeen-jyear-old
son was not a violation of Article 2, Section 11,
of the Constitution of the ttale of Kissouri, or
Amendment IV of the United States' Constitutlon.
This reasoning was upheld in the case of State ve.
Pomeroy,130 Yoe. 489, l.ce 499, where the court said:

"In State ve Flynn, supra, Bell, J.,
spoaking as the organ of the court,
sald:'It seems to us an unfounded idea
that the discoveries made by the officers
and thelr assistants, in the execution
of process, whether legal or illegal, or
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where they intrude upon a man's

privacy without any le;;al warrant,

are of the nature of admissions made
under duress, or that it 1s evidence
furnished by the party himself upon
compulsione The information thus
acquired is not the admission of the
party, nor evidence given by him, in

any sense. The party has in his power
certain mute witnesses, as they may be
called, which he endeavors to keep out.
of sight, so that they may not disclose
the facts which he is desirous to cone
ceal, By forece or fraud access is galned
to them, and they are examined, to see
what evidonce they bear. That evidence
is theirs, not their owners. I{ a party
should have the power to keep out of
sight, or out of reach, persons who can
give evidence of facts he desires to sup-
press, and he attempts to do that, but is
defeated by forece or cunning, the testi-
mony given by such witnesses is not his
testimony, nor evidence which he has
been compelled to furnish against him-
self. It is their own. It does not seen
to us possible to establish & souncd dis-
tinetion between that case, and tne case
of the counterfelt bills, the forger's
implements, the false keys, or the like,
which have been obta ined by similer means.
The evidence is in no sense his,'

"These authorities are conclusive on the
guestion; there was no error, there-
fore, in admitting the evidence referred
toe

"furthermore, section 11, of our bill

of rights, was intended as a restriction

on the powers of government, and not de-

signed as a restraint on the unauthorized
acts of individualse * # = "
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Also, in the case of State ve. Lock, 259 S, ¥,
116, l.ce 120, where{the court said:s

"It is stated in State v. Pomeroy,
130 ¥o. 498, S. %e 1002, that

" section 11, supkra, is intended as
a restriction the powers of the
government, and not a restrainton
the unauthorized act of an indi-
vidual. Tn Purdeau v. McDowsll,
256 Ue Se 465 loce cite. 475, 41
Supe Cte 57‘, 576 (65 Le rde 1048,
13 Ae Le FRe 1159), the same con=-
clusion is reached; the court
“stating:

"!The rourth Amendment gives proe
tection against unlawful searches
ané seizures, and as shown in the
previous cases (Boyd ve U. Sa,

116 U, %. 6163 Adams v, N, ¥Y,,

192 U. S, 5855 Veeks ve Ue Se,

232 U. S, 383; Johnson ve Us E.,
228 Us S¢ 4573 Perlman ve Us Se,
247 Us Se 73 Si1lverthorne Lumber
Coe Ve Ues Eq4, 251 Us Se 3853 Gouled
Ve Ue Sey 280 Us Se 208), 1ts pro=-
tection applies to zovernmental
actione 1Its origin and history
clearly show that it was intended
as restraint upon the activities
of sovereign authority, and was
not intended to be a limitation
upon other than gzovernmental agen-
cies; as against such authority
it was the purpose of the ‘ourth
Amendment to secure the citizen
in the right of the unmolested oc=
cupation of his dwelling and the
possession of his property, subject
to the right of seizure by process
duly issued.'"
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Also, in the case of Stete v, Lee, 11 S. W, (2d)
1044, a prosecuting attorney, acting as a private
citizen and accompanied by two other private citi-
zens, inquired of the deiendant if he eould search
his premises. He had no search warrant and the
defendant permitted him to seareh the premises and
the evidence found on the premises was permitted
to be used, even though there was no search warrant
ané even though the presecnting attorney was acte
ing as a private citizen, In that case the court
sald at page 1045:

"Appellant's constitutional ri ght to
freedom from unlawful seareh of his
premises 1s said to have been invaded.
Testimony offered by appellant tended
to show that the search, concededly
made without & search warrant, was

mede without his consent, The testi-
mony of the prosecuting attorney and of
Ettinger and Howard, ziven at the hear-
inz on the motion to supprecss evidence,
tended to prove that appellant expresse
ly and voluntarily consented and egreed
thet the search might be made without
requiring the prosecuting attorney to
g0 to the trouble of procuring a search
warrant. In fact, the testimony of
these witnesses tended to prove that
appellant even aided in carrying out
somé of the liquor which he had in his
housee.

"The issue of fact to be determined on
the motion to suppress evidence was one
for the trail(trial) Judge. He evidently
found that the search was made with the
voluntary coasent of appellant, and there-
fore that there was no unlawful search,
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Sueh finding was well supported by

the proof offered on that issue,

Hence no error was committed in over-
ruling the motion to suppress evidence,
or in admitting in evidence at the trial
proof that eight gallons of whisky and
other intoxicating ligquors were found
upon such search, If appellant volun-
tarily consented to the search, his
constitutional rights were in no wise
violated.

"Even if the prosecuting attorney did

go to appellant's home in the purported
capacity of a grlvato citizen, accompanied
by two other pr stnn, and, in
such capacity, ‘l ar pormistion to
search lppolllnt'l premises without a
search warrant, such conslderations do
not affect the admissibility in evidence
of proof of liquor discovered by such
- search, if in fact such search was made,
as the trial judge found, with the volun-
tary consent of appellant."”

The three cases, set out above, undoubtedly hold
that Section 11, Article 2, of the Constitution
of the State of Hissourl, and Amendment IV of

the United "tates' Constitution are only intended
as a restriciion on the powers of government and
not a restraint en the unauthorized acts of indi-
viduals.

CONCLUSION

In view of the above suthorities, it is the
opinion of this department that the copy of Motion
to Suppress Evidence attached to your reguest should
not lie and should be overruled.
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It is further the opinion of thls department
that the watch obtalned, as set out in jour re-
quest, is competent and admissible evidence and
was not obtalned in violation of fection 11,
Article 2, of the Constitution of the State of
liissouri, or Amendment IV of the Constitution
of the United States.

Hespectfully submitted,

‘\T'fla Jc w}m
Asslstant Attorney Ceneral

APPROVED3
TYRE Ww. EURTON

(Acting) Attorney General
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