
BUILDING AND LOAN: Association WhiQn ' ia aember 
Loan Bank cannot borrow in e 
ten er cent from an outside 

February 24• 1940 

Honorable J . W. McCammon. Supervisor 
Bureau of Building and Loan Supervision 
Jefferson City. Mi ~souri 

Dear lar . McCammon z 

This department is 1n receipt of your requea~ 
f or an official opinion whiCh reads as follows: 

"The 1939 General Assembly revised 
Section 5607 of the Uissouri Statutes 
relating to the method a by which a 
building and l oan associ ation may 
borrow funds . Prior to the revision 
of Section 5607 no s t ate eh . .r t ered 
building and loan associati on could 
borrow in excess of. at any one t ime• 
an amount equal to 10~ of its as seta 
as shown by ita l ast previous semi­
annual statement submitted to the 
Supervisor. In the event of an 
emergency. however. the Supervisor 
could permit an association to bor­
row an amount not to exceed 25% of 
t he associations total assets as 
shown by ita l ast report t o thi s 
office. 

8Aft~r a caref ul reading of Section 
5607 , Laws of M1 souri . 1939• pag& 
263• I f ind the methods and extent 
by which an associat ion may borrow 
funds bas been substantially changed. 
My question! t herefore, is whether 
or not the Bupervisor can authorize 
a state Cha rtered building and loan 
associat ion, which is a member ot 
the Federal Home Loan Dank• to bor-
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row in excess of 10% of i ts capital 
.from a source other t han t he Feder al 
Home Loan Bank o.f Des Moines. 1n t he 
event he deems an emer gency exists , 
and 1n t he further e vent that t he 
rules and regulations o.f t h e Federal 
Home Loan Bank o.f Des Moines a 1·e 
s u ah as to be ~satisfactory to the 
a ssociation so desiring to borrow 
funds?• 

Section 5607• Laws of Mis s ouri 1939, page 
257• provides as follows s 

•Any suCh associat ion h or eto.fore or 
her·ea.ft er organized in t his stat e 
shall have the power • if provided 
by its by-laws, to borrow, (a) if 
it is not a member of t he Federal 
Home Loan Bank, not mor e than an 
aggr e gat e amount equal to twenty-
f i ve per cent , or (b ) 1f it is a 
member o.f such Bank• not mor e than 
an • h&regate amount equal to .fifty 
per cent, of its capital (as herein­
after defined) on date of appl i • 
cation or any date not more t han 
t h irty days prior t hereto and with-
in such amount equa~ to fif t y per 
cent of its capi t al , such association 
may borrow .from sources other t han 
such Feder al Home Loan Bank an as­
gregate amount not 1n excess of ten 
per cen t o.f i ta oapitalJ and no note 
or obli gation for money borrowed .from 
any source other t han the Federal Home 
Loan nk shall be gi ven .for a period 
of more t han two years. Any such 
associa~ion shall have t h e power, if 
provided by its by-laws (a) to sub­
scribe for and purchase stock or. 
and obtain and continue membership in, 
t he Federal Home Loan Bank and comply 
with the provisions of t he Act of 
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Con~ress known as the ' Federal liome 
Loan Bank Act • and a s sume all t he 
duties and obligations and liabilities 
and become entitled to all the bene­
fi ts provided in suCh Act , and (b) 
to obtain ~dvances or loans from su ch 
Bank for su ch length of t ime and upon 
such terms as may be requi r ed or per ­
mi t ted by such Act , and do any and 
all things necessary or incident 
thereto,--i ncluding t he po\7er to 
secure suCh loans or advances by 
the pl edge , ass ignment and t ransfer 
of any notes, bonds , obligations, 
mortgages and deeds of trust , whether 
given by members or non- members , and 
by the repl edge of the sc ares of 
borro\7ing members pl edgee to such 
a sociation as secur i t y for th~ pay­
ment of any notes , bonds or obligations 
ao pl edged , assigned or transferred 
to such Eank, --and (c) to invest in 
t h e obl igations , bonds , debentures 
or other securitie s of s aid 1-'ederal 
Home Loan Bank and of t he Federal 
Savings and Loan Insurance Cor poration, 
and aggregate amount of its runds not 
in e~cess of ten per cent of i ts 
capital . ' Capital ' as used herein 
means t he as.uregate of (a) amounts 
credited as dues and di~dends upon 
the stock, shares or accounts of 
members and of (b) artounts of any 
profits undistributed but reserved 
for the maturit y of and npportionable 
to parti cular stock, shares or a ccounts , 
l e ss payments to members ~ the maturint, 
rede~ptio. , ~ithdrawal and r epurchpse 
t her('or. " 

As stated in your request , Section 5607 1 pr ior 
to its amendment in 1939• provided that in case of an 
emergency the s upervisor could authorize the associatipn 
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t o borrow an amount not in excess of twenty- five per 
cent of its as sets . This ~rovision was omitted from 
the 1939 amendment . 

It is a well established principl e of law that 
bui lding and l oan associations can exercise only suCh 
powers as ar e confer red by the l egislative body creat­
ing t h em either by express t erms or by nocesso.ry impJ,i­
cation . 12 c. J . s . 456; 9 Am. Jur. 130. 

The 1939 l aw i s unambi~uous and nowhere pro• 
vides t hat an a s sociation may bor row up to twenty-fi~ 
per cent of its a s sets in cese of an emergency . Whil~ 
the earlier law did s o provide , still "we must proce~ 
upon t he t heory that t he Legislature intended somet hing 
by the ame~dment . " Holt v. Re a , 52 s. w. (2d) 877 1 
330 Mo. 1237 . Therefore , the Legislature, in omit t ing 
such grant of power from the later statute , must have 
intended to withhold such right from a building and 
loan a ss oci a t i on . 59 ~ . J . 1097 . 

C1i1CL'LSION . 

It i s , t lerefore , t~e opinion of t his depart ­
ment t hat s tnce the amendment of Sect ion 5607 1 by the 
Laws of Mi .i so r 1 1 939, page 257 , a state cha rtered 
building and loan association which is a member of t he 
Federal Home Loan 3ank cannot borrow in excess of ten 
per cent of its capital from a source other t han t he 
Federal Home Loan Bank . 

RespectfUlly submitted 

ARTHUR 0 ' KLl!;FE 
Assistant Attorney Gen era+ 

\1. J . BURKE 
(Acting ) Attorney Gene ral 
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