BUILDING AND LOAN: Withdrawing shareholders are entitled to

dividends.
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Honorebvle J. W. MeCammon, Supervisor (::2;>’
i

Buresu of  Bullding snd Loen Supervision
Jefferson City, Missourl

Dear lr. McCammons |
This department is in receipt of your reouest
for an officiel orinicn which reads as followss
"Cn September 8, 1953, the Attorney
Gencrel rendered an opinion which |
held that shereholders who have '
filed notice of withdreswsl are not |
entitled to subsequent dividends
or earnings. The opinion deslt ,
with shareholders who have installe '
ment shares. We would like your
opinion as to whether this ruling
arplies to e shesreholder who is
the owner of full peld shares.®

September 8, 1933, in an opinion sddressed to Honorabl
Ire A. YebEride, Supervisor of Bullding and Loan Supe
vision, held thet withdrawing shareholders are not e
titled to subsecuent dividends or earninga. The writer

of the opinion st:ted th:t he had ™not been able to and
any case 1n other jurisdictions in point on the aubJaFt
metter steted in your letter. He then proceeded to
quote the building snd loan statutes applicable to thp
point involved and concluded that a withdrewing sher
holder was not entitled to participste in the dividends
for the following re-aonsg Flrst, when one wlthdrews
his dues end obligations cease and he puts no more money
in the sssoclstionj seccnd, he becomes preferred over
non-withdrawing members as to the funds on hend for pay=-
ment of withdrawalj third, he would be entitled to shpre
in the profits made during the period required to ac-

curilete a sufficient amount to retire his shares."
|

As stoted in your re uest, this department, :E
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|
|
A reconsideration of the abo.e oyl:ion leads
this depertment to the conclusion that the holding
thercin 1s not the law and should Le overiuled.

Section 5604, Lews of Mlssourl 1937, page 19‘
provides in part es followa:

"Any shareholder # # % wishing to
withdraw # # #, shall, subject to the
provisions of the by~laws, end his
certificate of stock snd the 1limi-
t:tions horeinefter menticned, have

- power to do so, upon giving one
montht's written notlce of his ine
tention so to do # # # or at such
other time cs the by-laws may provide.
If given before a stated meeting, the
time of such notice shall not be deem=
ed to have commenced to run until the
first stated meeting thereafter.®

"The member so withdrawing, # * %,
shall, if his stock be withdrawable
according to # % # be entitled to
recoelve the amount esctually withe-
drawgble at the time of msking applie
cation for withdrawal etc.®

"Such notlice of withdrawal shall not,
howvever, make such withdrewling sheree-
holder a creditor of the associcstion,
tut his status shall be and remaln
thet of e sharcholder."

Under the above statute the rigcht of withdrnﬁal
is a privilege given to shareholders in building end |
loan associetions and may be exercised absolutely 1mtil
such right is changed by legislative enactment. St

ex rel. Vingner v. Form and Home Savings snd Loan As= |
sociation, 90 S. W. (24) 93. As was sald in 9 Corpus
Juris 938, the rigitt of withdrawal is an absolute ond
and ca not be arbitrarily withheld.

It will be no:ed th:t the st:utute provides that
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®"svch notice of withdrewal shell not, however, mecke

vcu withdrewing shareholder a crndi%or of tre nnaociption,
but his status shell be anc remein that of a shareholier."
It appesrs to be tie intent of the Teglslstu: e thet the
person who hes notice of withdrawal shell remsin a shpre-
holder and until peid shsall be entitled to all benefits
end subject to all liebilities of any other shereholder.

Since the rendition of the former oiinion the
gu-ction at issue h: s been passed on by two courts of
other states and both have held thet the withdrawing
shareholder is entitled to dividends or esrnings. In
Focker v. Cardinel Building =nd Loan Assoclstion, 179
Atl. Reporter 667, 135 N. Ju« Misc. 397, the court con-
sidered the recasons that have been assigned in the
fcrmer opinion as to why e withdrawing shereholder is
not entitled to dividends. The court seids

"% # # This rule, it seems to me,
defeats equel participstion in as-
sets for it deprives a withdrawing
member, unpeid perheps for a long
rerlod, of dividends on his shares
representing I is proportiocnete share
of earnings, the right to which is
en incicdent of share ownership. The
better rule 1s that membership con-
tinues after withdrawal end until
payment or, at least, until the as=-
sociation Breachos the membership
contrect by failing to obey the
mandate of the statute as to payment
of withdreawals. # # % # % # * & & "

In Fredrick v. Mutual Building and Investment
Company, 128 Ohio St. 474, 1°1 ¥, E. 729, the Supreme
Ccurt of Ohio seid:

"% # # # If the company complies
promptly with the stockholder's

rcquest to terminete hls member-
ship end to withdraw his money,

there can be no inequity in
terminating his right to dividends.
but 1f, in their discretion, the
directors refuse to permit a member
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to wlthdrew from the compan;, or to
heve hls money, his right to div-
idends persists as an incldent to
his continued ownership of stock."

The sbove rule seems to be more equitable and
Just than that which cuta of { dividends from the withe
drawlng shasreholder. One of the fundamentsl features
of building and loan associations which distinguish
them from other corperations is the right of a shere-
holder to withdraw his money. If through no fault of
his own, the asscclation 1Is In such a conditlion that
it cannot pay sueh shareholder, then why should he be
penalized for something which is no fault of his. The
assoclation has his money and continues to use it and
to receive returns uvren it. While those members who
continue to pay money into the association are supply=
inz new capital with wiiich the association may earn
money with which to pay dividends, still such payments
increase the shareholders' interests in the assocciation
end makes a larger sum on which he is entitled to diw
idends. Therefore, 1t would seem to us most uniair to
refuse dividends to a shareholder who files notice of
withdrawel when such amount to which he is entitled is
not forthecoming.

In view of the above reasons it is tie opinion
of this department thet the opinion of September 8, 1033,
should be overruled and no longer consider d the opinion
of this department.

CONCLUSIOYXY,
It is, therefore, tie opinion of this deysrtment
that & shareholder who has filed notice of wlthdrawal
is entitled to be paid dividends upon his shaeres of
stock until his withdrawal request has been honored.
Fespectfully submitted
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