RUILDING AND LOAN: Assoclation mey not take out life
insurence on borrower.
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Fonorsble J. V. kcCgmmon, Supervisor Cié;:7

Bureau of iuilding end Losn Supervision
Jefferson City, Missourl

Desar lir, HeCamnmong

Thils dejartment is in receipt of your request for
'n official opinion which resds as followss

"A buillding and loen associstion in
Kansas City has ingulred of tiis
departiient wihether it may take out
insursence upon the 1life of a lLore
rower of the assoclation. The

plan is to insure ths life of every
pe:son to whom money 1s loaned.

This life insurance will te in

the nature of security in addition
to the mortiage and note taken by
the associztion. The insurance

‘111 be peid for by the insured,

‘ut 1f he does not agree to such an
arrengement, then such insursance
shall be paid for by the asscciation.
We would like your opinion as to the
right of the association to take
this acdded security,"

The general rule as to power of a buillding and
loan assoclation to take security is g iven in 12 C, J. S.,
466, es followss

"A bullding and loen asscclation

has implied power, il express power
is not conferred by stuotute, to take
securlity for its loans, and such
security should complx with statutory
requirements, i anye.
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“e look, therefore, to the statutea as to the
types of securlty th:t ma be tuken. Section 5594,
Laws of Missourl 1959, page 2585, par. l, provides in
port s follows:

"The moneys accumulsted from pay-
ments on account of stocl, Inter st,
premium and fines, as eforesald, or
from any other source wheatsoever,
after due allovance made for neces-
sary snd proper expenses, cond subject
to the provisions hereinafter set
forth respecting the withdrawal snd
cencellation of shares and accummlation
of contingent fund, may, at times proe-
vided in tle by-laws, be olfered to
uch shareholders or shasreholder

who shall bid the highest premium

for the preference or priority of
right to ha.e a loan or advance of a
sum eguael to the ultiusete wlue of

one o1 more of his or their respective
sheres; and such shareholders so
tldding the highest premium es afore=-
sald shall be entitled to receive a
loan or advence of a sum of money
equal to the full velue of each

share held by him, in the method
provided for in the by-laws of such
assoclationy the sald premiwr bid nay
be deducted in gross from the amount
of the loan, or mey be cherged and

be required to be paid in proportionate
amounts or installments at such time
during the existence of the shares of
stock loened or advenced upon g8 may
be provided in the by~laws of the as-
sociation: “rovided, that where the
stock of an assoclation 1s issued in
serles, or at different times, in

such mgnner thet sll sald stock will
not meture at the eame time, tren the
borrower shall pay only such proportion
of the fuvll premium a&s the number of
months his stock lacks of being one



hundred and twenty months old, besrs

to one hundred and twenty months.

3ald sssoclation nay provide in its
by-laws thet the blds for loans at

its stated ncetings, instead of a
premium, shell be a stcied rste of
annual Intercsst upon the sum desired,
payable in pericdical instsllments;
such bids shall be the interest to be:
pald during tie whole periocd of the
loan or sdvance. A shareholder shall
be entltled to borrow such frect’cnal
part of a share as the by-lsws may
provide. In case tiere shall be e
balarice of money remaining undisposed
of st sny st:rled meeting, the directors
mey, at their diserction, loan the funds
go remalining on hand to others then
stockholders on the security of prime
unincumbered real estete or invest in
otlligsztions of the Unlied Strtes or

of tre st:te of Mlissourl and mey
_ispose of suecn loans and investments
at any time the said funds are needed
for wsking loans to members, or for tne
other purposes of the aaaociat-on: Fro=-
vided, that eny such assoclation may,
by esction of its board, dispense with
the offering of its money for blds,

end in lieu thercof loan or advance

its money to members at such a rate

of interest, or interest end premium,
or intercst anc loan fee, as may be
fixed from time to tlire, such premium
as charged to be pald in grosas or
periocdicel installments. # # % * % "

Section 5597, Laws of Kissouri 1909, psze 2857
provides in part as follows:

"l'or every loan or advance made to

8 member as aforesald, a non-negotisble
note or bond secured by first mortgzage
or deed of trust on real estcte shell
be given, accompanied by 2 transfer



Hon. J, W. licCemmon - - July 15, 1940

end pledge of the s!'rres of stock

of the member or membe:s so obtalning
& loan or sdvance., 3Sald stares so
transferred ond pledged shall Dbe

held by the corporction as additional
or collateral securlty for the per=
formance of the agreements, covenants
and conditions of sald note or bond
end mortgege or deed of trust. Sald
note or bond and nmorti sge or deed of
trust shall recite and set forth the
number of sheres transferred and
pledged by the particular sharehcldcors
so borrowing, and the emount of roney
advanced thercon, and shall be expres=
sed to be conditioned for the payment
at the stated meetings, or at such
other times as may be agreed upon,

to the corporation of the dues on

the number of shares so plazdged and
advanced uron, end the inter- st, or
interest and premium upon the loan

or advance for which said shares are
pledged, and said note or bond and
mortgage or deed of trust given
together with all fines chargeaﬁle
upon arrears of such payment, shall
remain in full force and effect until
sald shares shall resch the ultimate
value thercof, snc until all payments
of dues, interest and fines and all
cthrer liens due to such association

on account of such sheres and loans
shall have been fully peid, or sald
loan shall be ntherwise sooner cancel-
led and dischargeds Frovided, however,
that the sheres of the particular
corpor:tion without other security,
may, in the diseretlon of the board

ol directors, be acccpted as securlty
for loans or dvances, to an amount
not exceedin, nine~tenths of the with-
drawal value of such shares at the tlie,
as shown by the books of such assocletion.
# 4 % % % ¥ w % % ow
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Therefore, in Missouri as was stated in Tlierman's
Ex'r v, Security B. & L. Ass'n,, 152 Mo, 135, 53 S. W,
1072, "the funds of -suci: corpor:tions shall be loaned
only 'on real est te security, or on the securlty of
its own shares of stock' # % f o other type of security
1s recognized by the Statutes of lMlssc ri and so the
taking out of insurance by the associgtion on t e life
of thie borrower is nct permissible,

This view 18 torne out by the case of Smathera
V. lorthwestern Mat. Ins. Cc. of HHilwaukee, Wis., 72
S. W, (2a) 875, in which tie borrower delivered to the
building end loen associat on certain fire insurance
policles upon the progerty which he had mortgaged as
added security. The court seid:

"The plaintiff contends that under
the law governing bullding and loan
sgscciations such associatlons sre
forbldden to loan money on perscnal
property, # # The loan in question
was mzde on real estate anc not on
personal property. The pledge of
the policies was a mere incildent to
the maln contract. It 1s a matter
of common knowledge that a bullding
- and loan assoclation ordinsrily
-requires a borrowcr constantly to
keep the premises securing the loan
insured and to pledge the righkt of
the insured In the policy to the
payment of the loans # % % % & = "

In this opinlon we do not paess upcn the right
of the assccietlon to pay for fire insurence upon the
premises although this right has been upheld in other
Jurisdictions. Chlcago building Society v. Crowell,
68 Ill, 4&3.

CONTLUSION

it 1s, therefore, the opinion of this depart-
ment thet & building end loan essociaticn may not take
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out insursnce upon the 1ife of ¢ borrower and pay for
guch insuvrence out of 1ts esssets.

Respectfully suvbmitted

AXTHUR O'KiiFE
Asslistant Attorncy General

AFPRGVID:

(..cting) Attorney General
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