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r 'OUNTY CT.F>ERKS : Need no t account to the county 
c en t s s ervice charg e permi~ted 
Commiss ion. 

January 6, 1940 

fteen · 
servation 

'} 

Honorable F. B1r1m1 UcLaughl1n 
Proseo~ting Attorney 

\" Fl LED 1 

Greene County · 
Spri ngfield• J.liasOUl"i 

De tlr Sire 

\,e a r e in receipt ot your request for an opin1o . 
under date of December 27, 1939, whereLn you state a 
followa r 

~our offi~e r endered to Nat w. B•n­
ton, former Prosecutor ot Greene Coun­
ty, an opLnion under date ot January 
28, 1938• with re1'~rence to the salary 
of the County Clcr~ of Greene County, 
at which time 1 t was held that the 
Laws of 1933 at ·page 3'7fJ., which waa 
re•enacted aa Laws of l937, page 443, 
Section 1. fixed the salary of tn. 
County Clerk ot Greene Count7 at 
c 4,000 per year. and provided that 
said salary should be in lieu of all 
other aa.lariea, t'eea; oam::tias1on8 or 
emolumen ta ot whatever kind under and 
by reason ot the ter.ma of &n7 statu• 
tory proviaio~• 

The particular ~ueation involved at 
tba t time waa aa to whether the Count7 
Clerk of Greene County could retain 
any part of the flab and game license 
fees when auoh l1oenaea were sold at 
his ott1cet. That opi-nion held that 
he waa required to account to the 
County for all fiah and gaQe feea and 
a~ other feea, aince he was on straight 
aala17 basis. 

It now appears that the fish and game 
entoroeoent, being under the regulation 
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of the Conservation Commission. and 
the Commission reserving the right to 
appoint agents for the sale of l1cenaes. 
whether. Lt the Cammiaaion should ap• 
point t he County Clerk o~ Greene County 
as ita distributing agent_ he could re­
tain the 15¢ service charge permitted 
by the Conservation Coram.isaion. or would 
atil.l bave to account ~or sucb ·tees to 
the County .. 

This may sean an unnecesaary requeat 1n 
view of the proviaiona of the 193~ act. 
but since under the Wil.d Lite and Foroa• 
try Oode• the County Clerk 1a not ipao 
tacto the a bent of t he Commission by 
terms of the statute. but may or may 
not be appoint~d as such agent by the 
ConserYat~on Cammisaion. does the p~o­
vis1on of 193'7 act barring the Clerk 
from retaining an7 tees or emolumenta 
"under aad b7 reason of the ter.ma of 
any statutory provi sions• apply to the 
present aituation with equal f orce and 
with the same result as it did to the 
situation which existed prior to the 
adoption ot the conservation amendment, 
at which tiJ::le the Clerk had the statu• 
tory duty of selling t'iah and game 
licenses. whereas now he 1a under no 
statutoey duty in the premiaea, but 
der1 vee hi a authority entirely from 

. the fact of his appoin-.en~ as such 
agent by the Conservation Camaisaion? 

Doea he still have to aoco~t for the 
15¢ service charge to the County Trea­
·~ or may be retain th1a or any part 
of it tor ~ael~?· 

The amendment to the Constitution of Missouri 
creating the Conaervation Commiaaion waa adopted Nov ber 
3• 1936, and providea aa followaa 

"The control, management. restoration. 
conservation and regulati on o~ the 
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bird, f ish, game, fo:reatrr, ·and all 
wildlife resources of the State, in­
cluding hatcheries, sanctuaries, 
refugee, resercvation.s and all other 
property now owned or used lor aaid 
purposes or hereafter acquired tor 
said purpoaea and the acqu1a1t1on 
and eatabl i abment ot the same~ and 
the adminlatrat.ion of the lawa now 
or hereafter pertaining thereto, &ball 
be vested 1n a comaiaaion to be known 
aa the CONSERVATION COlmiSSIOU• to 
oonaiat ot four membera to be appointed 
b7 the Governor, not more tban two (lf 
whom shall be manbera of· the aa1e po11• 
ttoal part7. The cammiaaionera ahall 
bave knowledge of and interest in wild­
life conservation. Vaoanciea aha~ be 
~led bJ appointment bJ ~e Governor 
for the unexpired te~ within tbirty 
daya tram the date of auoh vaoano7J 
on failure of the Governor to fill 
the vacancy w1 thin thirty days, the 
remaining !camDiaaionera shall till 
the vacanciy f or the unexpired tel'l1. 
The tirat m~bera of aaid oommiaaion 
·ahall be appointed £or terma, as tol­
lowat one tor a term of t•o yeara 07 
Wlt11 hie or her aucoeaaor 1a appointed 
and· qualif1edJ two for terms of four 
yeara, or unti l their respective auo­
oeaaora are appointed and qual.ifiedJ 
one for a t el"J:l o~ six yeara, or unti~ 
hia or her .auooesaor 1a appointed and 
qualified. Upon the expiration or 
each of the foregoing t•rma o£ aald 
oommia•ionera, a aucoe.a•o~ abal.l be 
appoint-ed by the Governor ~·or a term 
ot a1x yeara~ or until hia or her auc• 
oeaeor 1a appointed and qualified• 
which tem ot si.x yeara aball there• 
attter be the length oC term o~ each 
member o~ said Oammisa1on• T.be m.m• 
bere ot aa~d C~~aalon ab&ll receive 
no aal.ary or other compensation tor 
their aervicea as sue~ The members 
ot the Cammiaalon shall raoeive the!~ 
necessary traveling and other expenaea 

I . 
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incurred while actually engaged in 
the diacharge ot their off'icial du­
ties. 

Sald Co.omiaaion shall have the power 
to acquire bJ purchase, gif't, eminent 
dOJ:l&in_ or otherwise, all property 
necesaary, useful or convenient for 
uae of the CCll:llliaaion, or the exercise 
ot anr ot ita powers hereunder, and in 
the event the right ot eminent domain 
ia exerc1a•d, it shall be exerclaed 
in the same manner as now or her.after 
provided tor the exercise ot -.1nent 
daaain by the State Highway Commission. 

A Director o! Conservation ahall be 
appointed by ~e Commission and such 
director shall, wi t h the approval or 
the Cammiaaion, appoint such aaaia­
tants and other anployea as the Com­
aiaaion may deem neceaaary. The Cam­
mission aha11 dete~1ne the qualiti­
oationa of the director, all aaaia­
tants and employes and ahall fix all 
salaries, except that no oomm1sa1oner 
shall be eligible 1or auch appointment 
or emplo1J:ient. 

The f'eea, mon1ea, or funds arising trOill 
the operation and transaotiona· ot said 
Commiaaion and tram the application and 
the administration ot the laws and regu­
lations pertaining to the bird, fish. . 
game, !'orestey and wildlife reaourcea 
ot the State and from the sale ot 
property uaed tor aald purposes, aball 
be expended and used by said Gamm1aaion 
tor the control, management, restoration, 
conservation and regulation ot the bird, 
fish, game_ toPeatry and wildlife re­
aouroea ot the Sta~e, including the pur• 
chase or other acquisition ot property 
tor said purpoaea, and for the adainia­
tration of the laws pertaining thereto 
and for no other purpoa~. 

The general aaaembly may enact any laws 
in aid of' but not inoonsiatent w1 th the 
provi sions ot tbia amendment and all 

-. 
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existing laws inconsi stent herewith 
shall no loDger r.ain in torce or 
ef fect. Th1a amendment shall be aelt­
entorcing and go into ettect Jul7 1, 
1937." 

Pursuant to the a bove co~ti tutional authority 
control, •anage, restore, oonaer•e and regulate t1ah 
game, eto., t he Cammiaaioh promulgat ed the following 
l'egulationa and lawas 

Section 29 provides that the distributing agent., 
duly authori~ed by the Cammiaaio~ ma7 obarge and col ect 
a tee of t1tteen cents tor each pe~t distribut d• 

"Per.mita i s sued by. the Commission to 
pursue. take, tra~port, abip, buy, 
sell, store~ serve, use or possess 
wildlife, and to use any equipaent, 
material or facility tor tb8 taking 
of such w1ldl1.f'e., in accordance w1 th 
these regulations, may be obtained 
by rea1denta, non-resident•, and aliena, 
for the purposes and under the cond1-
tioD8 as herein set forth. upon pay­
ment, to the COI:ll:liaaion or ita autho­
rized distributing agent, of the per­
mit fees atipu1ated b7 ~eae regula­
tiona. Any such distributing agent, 
duly authorized by the Commission. may 
charge and collect ·tram the per.cittee 
tor all services relating to the dis­
tribution of &n"3 such permits, an addi­
tional sum not to exceed t1tteen centa 
(15,i) for each permit diatribu.ted. No 
such permits shall be duplicated with­
out the paJDlent ot one•bal.t' ( j-) of the 
initial permit tee herein specified. 
~he C~iaaion reserves tbe right to 
deny, revoke, or suspend ~ pe:nni t, 
or the renewal ther eof, and to deter­
mine which type of permJ. t may be dis­
tributed by any dlatribut1ng agentsJ 
provi ded, that no penn.i t shall be re­
voked or auapended until the holder 
thereof shall have been afforded a 

. -
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reaaonable opportunity to be heard by 
an authori zed representative of the 
COI:lmiaai9n." 

Section 50 designates the clerk or the county c urt 
in each county as distributing agent. and reserves e 
right t o designate additional distributing agents. 

"The Conservation Cammiaaion hereb7 
deaignatea and appoints the clerk 
~ the county court in each count7 and 
the licenae coll ector of the City ot 

· Saint LOuis aa dis tributing agenta tor 
su.ch permits as may be stipulated by 
the Camniasion_ conditi oned upon the 
consent o£ their respect1ve_sUP.et1ea 
and the fa1thtul pertor.mance ot auch 
duties as may be delegated to auch 
agents who shall accept., rece.1pt for., 
and remit to tne . atate treasurer at 
the eloae of each month, all moneys 
deri ved fr01:1 t he distribution of auch 
per.mi ta, less and exc•pt such personal 
service feea aa are herein specitieally 
provided. The O~sa1on res~rvea the 
right to designate additio~ distri ­
buting agents and to fix their quali­
fications and duties. Su ch agents may 
charge and collect the service tee ot 
tit' teen centa ( lSst) .and they ahal.l ao• 
O"Bp t. receipt f or and r emit to the Gam• 
mission at ita office 1n Jeft'eraon City• 
at the close ot each month al~ moneya 
derived tram the distribution of au~h 
permi~a .. " 

Under Section 82Sa, Revised Statutea or Missour • 
1929., t he legialature conferred upon the county cler 
the off icial dut,y 'of i s suing bunting and fia~ng lie 
Now 1 t is to be noted that the duty 1a not mpoaed u 
the clerks to iaaue same by statute but theJ are me 
designated b7 the Conserva'tion comi!:.aa1oa as d1atr1b 
agents . " In other worda• under the broad power• gr 
by the people to the Conservation Comm1aa1on, the la 
might have designated any persons they desired to ao 
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You direct our attention to an opinion rendered bJ 
this department under date of January 28• 1938, hol na 
that the county clerk of Greene County ia on a aala 
baaia and muat account tor the f1ah and game t'eea 'o 
the county treasurer, aame being baaed on the Lawa o 
Missouri• l933t. Seotlon 1, page 3'76,. re-enao.ted in wa 
ot Jl1aaol.lr1• 1.,3'7, Section 1, page 443, which, a .t't.er 
declaring t he amount ot salary to be paid the county 
olerJc. proV1dea thatt 

•said aalar1ea to be 1n lieu of all 
other aalariea, tees, oomm1aa1ona or 
tmolumenta of whateo•Yer k1nd, UDder 
and by reaaon or the tesa of !Jl1 
atatutoq: prov1aiona outa1de ot' thia 
artloie~ · 

You then obaerve tbat: 

·~ * the t'1ah and game entoro.:umt, being 
under ~e re~ation of the Conaerwation 
Ca:lmiaa1on. and the Coamn1aa1on r,eaervlpg 
-the right to appoint agents tor the aale 
ot lioenaea, whether, it the Oammiaaion 
abould appoint the oounty clerk ot 
Greene County a a ita d1atr1buting agent, 
he coul.d retain the 15¢' aervlce charge 
per-mitted by the Oonaerva,1on Commiaaion, 
or would. atlll have to aocolmt tor auoh 
teea to the oountJ.• 

The concluding aentenoe, aa found in Seot1on l, Lawa 
ot 1Uaaour1, l9A and 193'7, &\Wra, deolarea that the 
aa1d aalarlea are in lieu ot teea •ot whataoe•er k1 
under and by reason ot the terms ot a117 atatuto~ o-
viaiona.• The teea 1n thia oaae for services would not 
be earned by virtue of any ata tutory proviaions a inc 
the regulations and lawa of the Commiaa1on ar• prom 
by virtue of a cona,~tutional amendnent. 

46 c. J., Sec·t1on 249• Page 1019• atatea that: 

a ted 
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"Fees collected by off icer• represent 
the charge a wh1 ch the a tate makes tor 
services rendered bJ it through 1 ta ot­
ticera. and constitut e a fund subject 
to the cont rol of the state and to be 
applied aa the legislature 41recta.• 

· The t•e• collected by count~ clerka aa distri 
agents do not represent charges which the state make 
tor services,. and the t'unds are not subject to the 
ot the state nor a~e t~y to be applied aa the legi 
dired'ta. 

Aa previoualy pointed out~ there ia no offici 
upon the part ot the county clerka to act aa diatri 
agents. but the~ are nerel~ designated b~ the Cammi 
as such. Furtbe~ore_. 'Under the constitutional ame 
supra. the funds are not aubject to the control ot 
a·tate but are subject to the control or the Comm.iaa 
Again. they are not to be appUed aa the legialatur 
directs. but rather aa the Conservation Commission 

It ~ight be argued that to permit the county c 
to r etain these tee• would be to permit an increase 
compensation during t heir te~ of office. contra~ 
Article XIV• Section 8 ot the Uiaaouri Constitution. In 
the case ot L1tUe River Drainage District v. Laaaa. er. 
29 s . w. (2d) 716• 1. c. 719• the court. in holcll.ng that 
the above constitutional provision does not proh1bi an 
increase 1n the county officer•' compen.ation duri their 
ter.ms ot ottice for pertor.ming duties incident to t eir 
offices. said& 

"Appellant cont enda that section 4575 
authoriaaa an increase in the cocpenaa­
tion of townabip collector• durin& their 
terms ot office and hence Violates sec­
tion s, ot article 14. ot the M1ssour1 
Conati tution, which provides that 'the 
compensation or teea of no State, count~ 
or nun1c1pal otticer aball be inoreased 
during hia term ot ot.f1ce·. it '* *' As 
neither county collectors nor township 
collectors, i n respect to tneir services. 
in collecting the taxes ot drainage dis­
tricts. perto~ any ot the duties ot · 
state. county, or m~oipa1 officer•, it 

·, 
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would aeem tba t the f1.x1ng of their 
oacpenaat1on tor rendering such ser­
v1cea to drainage districts ia not 
controlled by section a, art. 1~. ot 
the Conatituti on. 

The conatitQtional inhibition only ap• 
pliea to oaapensation or feea of of fi­
cers tor preforming duties incident to 
their offices, and baa no application 
to additional duties 1mpoaed upon auch 
officers not ord1narU7 incident to 
their offices. St a te ex rel. McGrath 
v. Walker, 97 Mo. 162, 10 s. w. 473J 
State ex rel. Hickory County v. Dent, 
121 :Mo. 162, 25 s. w. 9~J State ex 
rel. Linn Count7 v. Adama, 172 Mo. 1, 
72 s . \1. 655J Sta te ex rel. Harvey v. 
Sheehan, 269 wo • . 42~, 190 s. w. 864J 
State v. Ze~el7 v. HaclaDann_ :soo. Mo. 
59, 254 s. w. 53J State ex r el . Barrett 
v. Boeckler Lumber Co., 302 Yo. 187, 
267 s . w. 453 •• 

I t mi ght be tur~er argued t hat aince no duty i 
imposed upon c~unty clerks to act as distributing age 
they are pro~bited from performing such aervicea and 
retaining the ~oney earned in addition to their aala 

Said argunen t was advanced in the caae of State 
v. Hi.n ahaw, 198 N. w. 634, 1. c . 637, ·wherein the co 
aaids 

"A public officer ia not required to 
give every instant of 'his t~e to the 
public service in auch a aenae that he 
cannot, if wholly conaia tent w1 th pub• 
lic duties, perform any other service 
or earn money fran any other source.• 

ta, 

• 

t 

From the foregoing~ we are ot the opinion that the 
county clerk ot GreereCounty ma7 r etain the fifteen enta 
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a~rvice charge perm1 tted by the Conaerva t1on Commie 1on 
and need not account f or such tees t o the county. 

Re s peetrully aul:m1 tted,• 

llAX WASSEI114AN 
Aaai atant AttoPnBy Genera 

APPROVEDt 

w. Jt :sum 
(Acti ng) Attorney General 

t!W: VC 


