
---TOWNSHIP ORGANizJTION: ) 
ROADS, ~IGHjWAYS & BRIDGES: ) 

Commissione~s of· Special 
Road Districts - how sele~ted ~ 
under Section 80631 R. s. Mo . 1929 

January 8, 1940 

Honorable Emory c. Med.lin 
Prosecuting Attorney 
Barry County 
cassville, Missouri 

Dear SiPl 

This Department is in receipt of your letter of 
January 4th 1n which you r equest an opinion. Your letter 
reads as ~ollows: 

"The County Court has requested 
me to get an opinion fitom you 1n 
regard to Section 8063, Special 
Road Commission, i n regard to 
electing Commissioners ~or a 
Special Road District. 

"What they want to know is who bas 
the authority to appoint the men 
who count the votes, whether they 
should a ppoint the judges or whether 
the Commissioners have that authority." 

In SChool Districtv. Day• 43 s. • (2d) 428, 1. c. 
432, the court in construing the statute said: 

"It is a compa.nion section to 
section * * • both being a part 
of the same act * * * and thei 
should be construed together. 

Your question goes to Section 8063, R. s. Mo. 1929 , 
which section is as ~ollowa, to-wit: 
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"At t he term of court in which 
such order is nade , or at any sub­
sequent term thereafter, the court 
shall appoint tbreo eommissiOlJ) rs, 
who shall be residents of tbe 
district and owners o~ land within 
the diatrict, who shall hold their 
o~t1ce until the ~1rst Tuesday 
afier the 1'1rat ..tonday 1n January 
the-reafter; and on said date the 
voters of the distrint, at an hour 
and place to be t'iled by said com­
missioners , shall elect three com­
missioners, one of whom sball serve 
one year, one for two years and one 
~or three years, and on the ~irat 
Tue sday arter the .fir at Monday 1n 
Jan:uary each year therea~ter they 
Shall elect a commissioner to take 
the place or the one whose term is 
about to expire , who shall serve 
three years . . Bo person shall be 
elected or appo~ted commissioner 
who is not a resident of the district 
and a n owner of l and 1n the district. 
Any vacancy caused by rea.igcation, 
death• removal from the district ot 
a commi ssioner or sal• of all land 
owned by him in the district shall 
be filled t'or t he unexpir~d term by 
e l e ction by the voters o~ the dia­
trict~ All commis sioners Shall 
qual1t'y by taking, subsc.r1b1n~ and 
filing with the county c l erk the 
oath prescribed by the Constitution 
of this state • and that they wlll 
tai thrlJ lly, hone stly and impartial~ 
dJ.scbarge the,1r duties as commissioners 
according to law. If for any reason 
the board of commi s sioners her-e~ 
before mentioned shall f'ail to cal~ 
an annual or other prescribed-elec­
tion to t'ill a vacancy or vacanciea 
caused by the expiration of the term 

-. 
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"of any one or more of t he commis­
sioners, t hen t he county court is 
hereby authorized and required to 
call an election t o f'1ll sid 
vacancy and to ru the time there­
for within fifteen days a~ter making 
t he order tor such election.• 

I t will be observed ~rom a study of the legis­
lative history of thi s section tbat there .was a simil ar 
section i n the statutes, as will be found in the Laws of 
tissouri, 1913, at page 679. And upon further examination 
it will be found that 1n the year 1919, as is shown by 
lAws o~ lasaouri, 1919 , at page 732, the Legislature re­
enaete~ the aection,whieh follows nearl y verbat~ the 
section a s set forth in Laws of 1Ussouri, 1915, and said 
section makes this change after the words, "be filled f or 
the unexpired term. • viz., ".gz_appoi ntment l!Z, ~ remaining 
commissioners £! ~ district, 

On further study, it will be found that Section 
10835, Revised Statutes of 1919, a s well as Section 863 
of the Revised Statutes of 1929, attempt to fol l ow the Laws 
of 1913. \Yhereas, t he law as it stands today, in the 
opinion of this Department , i s Section 4, IAlwa of Missouri, 
1919, at page 732, and for t he purposes of this opinion 
said section i s used and i s set out as follows, to show 
t he difference between it and Se~tion 8063, as it appears 
in t he Revised Statutes of 14.1ssour1, 1929, he"tofore set 
out 1n this opinions 

"At t he term of court in which suCh 
order is made, or at any subsequent 
term thereafter, the court shall 
appoint three commissioners, who 
shall be residents of the district 
and owners of land within the dia., 
triet, who Sha~l hold their office 
until the first Tuesday after the 
first Monday 1n Ja.nuary thereafter; 
and on said date the voters of the 
district, at an hour and place to be 
f'1xed by said commi ssioners, shall 
elect three eo~ssioners one ot 
whom shall serve one year, one for 
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two years, and one for three years 
and on the first •ruesday atter tbe 
first Monday in January and each 
year thereafter they sball elect a 
commissioner to take the place ot 
the one whose term is about to expire, 
who shall serve three years. No 
person anall be elected or appointed 
commi s sioner who is n.ot a resident 
or the district and an owner ot lan4 
1n the district. Any vacancy caused 
by resignation. death,. removal .trom 
the diatr1ct of a commissioner or sale 
of all land owned by h1m 1n the 
district shall be .filled for t he un­
expired term by appointment by the 
remaining commissioners ot the 
district. All commissioners Shall 
quality by taking_, aubscribing and 
tiling with the eounty clerk the 
oath prescribed by the Constitution 
of this state, and that they will 
faithfUlly# honestly and impartially 
discharge t-heir duties as commis­
sioners according to law.- If to~ 
any reason t he board ot commissioners 
here i nbefore mentlon~d shall fall to 
call an annual election to .till a 
vacancy or vacancies caused by the 
expiration of the term of any one 
or more of the commissioners, then 
the county court is hereby authorized 
and required to call an election to 
fill said vacancy and f'ix the time 
therefor within fifteen days after 
making the order tor such election .... 

From observation of the statute it will be tound 
that 8ec·t1on 8061 , R. · s . M~. · 1929~ specit'ies that county 
courts may rorm road districts in certain instances, and 
Section 8063~ supra (which in our opinion Should read as 
Section 4, Laws of Mo. 1911, set out above). tells how 
t he C01fl.'111ss1oners may be selected. · And it will be observed 
that, as the statute reads, "at the term of eourt in which 
such order is madf3, or at any subsequent term thereatter, 
the court sha11 appoint three comm1ss.1oners. who sha11 be 
residents of the district and owners or land within tbe 
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district, who shall hold their orriee until the rirst 
Tue sday arter the ri.rst Monday in January thereafter,• 
these commissioner s are, i n the inception of the organiza­
tion, flrst appointed by the county court. 

And the statute fUrther statea, "and on said 
date t he voters of the district, at an hour and place to be 
fixed ~ said commis sioners ,. shall elect three commissioners. 
one of Whom shall serve one year, one for two years and 
one torl three years, and on the first Tuesday after the 
first MPnday in January eaCh y&ar thereafter * * * * * * *•" 
I n other words, the acting commissioners are toe all these 
electio~a, and indicate t he time and place .ot their hold­
ing, and it is clearly implied that the mannet- of taking• 
a s well as of ascertaining and recording the result of the 
vote1_ i.s left to that body. See! State ex inf'. v. Heffernan, 
243 mo. 442, 1. e. 452. In the neeption of the organiza­
tion of the d1str1et, t he voters would select tbr·ee persons, 
one fo~ one year, one for t wo years, and one for three years. 
and at each annual election thereafter they would select 
one f or a period of three years. 

And rollowing further, the statute reads, "they 
shall ele ct a commissioner to take t he place of the one 
whose term is about to e,xp1re, who sball serve three years. 
No person shall be elected or appointed commissioner who 
is not a re sident of' the district and an owner of land 1n 
t he d1.tr1ct." By the word "they," it 1s the opinion of 
this o:t:£1ce t hat t he Legi s l a ture had reference to "voters." 

And further_. the statute says, "any vacancy caused 
by resl!gnatlon, death, removal f'rom the district o£ a com­
missioner or sale of all land owned by him in the district 
shall be fll.led for t he unexpired term bJ appointment by the 
remaining commissioners of the d1atr1ct~ This, we think, 
i s cle&~r, and means that the office of said commissioner 
Shall be filled by the remai~ng commissioners ' or the district. 
All commi ssioners shall qualify by taking, subscribing and 
filing with t he county elerk the oath prescribed by the Con­
st1tutton of this stat-e, * * ••• 

It will be found that if the commissioners do not 
carry out t he dut~es imposed upon ~hem. that ls. calling 
the annual election or a special election, as the ·circum­
stance$ require, prescribing the time, eto.# as explained 
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t n the f'orego1ng part of' Section 8063~ the statute pro­
vide s thus s 

fti f f'or any rea son t he board of 
coUlnl.is sioners hereinbefore men­
tioned shall fail to call an 
annual election to f'ill a vacancy 
or vacancies caused by t he expira­
tion of' the term of' any one or more 
of' t he commis sioners, t hen the 
county court is hereby authorized 
and required to call an election 
t o f'lll said vacancy and to fix 
the time therefor witnln fifteen 
daya atter ma~ the order for 
such electian. " 

It is t he opi nion of' this Department that, under 
thi s last paragraph of t he statute, should t he duly elected 
and qualified and acting commissioners tail t c ,call an 
annual election~ or anould fail to appoint a commissioner 
wi t hin a reasonable time, when some member has become die­
qualified as set f'orth 1n the section, t hen the county 
court ~hall have the authority t o call said election, and 
should they exercise this statutory duty. they (the county 
court ) would call these ele ctions, indicate the time and 
place Qf' their holding , and the implication is clear that 
the ~er of taking, as well a ·s of' ascertaining and re­
cording the result of' the vote, would be lett to that body~ 
See, State ex inf'. v. Heffernan, supra . 

Conclusion 

We are, theretore. of' the opinion tbat where the 
election is conducted by the commissioners, they are to 
call the election., indicate the t1me and place of' its hold­
ing , and are to prescribe the manner of' taking, as well aa 
ascertaining and recording the reault of' t he voteJ and if' 
the occasion arose where the county court conducted the 
election. then it would have t he same rights and duties to 
perf'orm. State ex i nf. v. He f'f'ernan. supra . 

AP!'ROVE~: 

W. J • H UHM 
(Aet1DR} Atto~nev-G.nA~a1 

Respectrully submitted• 

BFlliVATOR R. CR]!;ECH 
Assistant Attorne7-Aeneral. 


