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Honorable Emory C, Medlin
Prosecuting Attorney
Barry County

Cassville, Wissourl

Dear Sir:

This Department is in receipt of your letter of

January 4th in whieh you request an opinion., Your letter
reads as follows:

"The County Court has requested
me to get an opinion from you in
regard to Section 8063, Special
Road Commission, in regard to
electing Commissioners for a
Special Road District.

"What they want to know is who has
the authority to appoint the men

who count the votoa, whether they
should appoint the Judges or whether
the Commissioners have that authority.”

In School Districtve Day, 43 S, W, (2d4) 428, 1. c.
432, the court in construing the sEntuto said:

"It is a companion section to
section # # # both being a part
of the same act # % # and theg
should be construed together,

Your questlon goes to Section 8063, R. S, Mo, 1929,
which section is as follows, to-wit:
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"At the germ of cowrt in which

such order i1s mmde, or at any sube-
sequent term thereafter, the court
shall appoint three commlissiom rs,
who shall be residents of the
district and owners of land within
the distriet, who shall hold thelir
office until the first Tuesday
after the first “gynday in
thnmrtcr; and on sald date the
voters of the distriet, at an hour
and place to be filed by said com=
missioners, shall elect three com=
missioners, one of whom shall serve
one year, one for two years and one
for three years, and on the first
Tuesday after the first lMonday in
January each year thereafter the
shall elect a commissioner to ta

the place of the one whose term is
about to expire, who shall serve
three years, HNo person shall be
elected or appoinsed commissioner
who is not a reaigont of the district
and an owner of land in the distriect.
Any vacancy caused by resignation,
death, removal from the district of
a commissioner or sale of all land
ownegd by him in the dlstrict shall
be filled for the unexpired term by
election the voters of the dlas-
triecty All commissioners shall
qualify by taking, subseribing and
filing with the county clerk the
oath prescribed by the Constitution
of thls state, and that they will
faithfi:lly, honestly and impartially
discharge thelr duties as commissioners
according to law, If for any reason
the board of commissioners hereins
before mentioned shall fall to call
an annual or other prescribed elec=
tion to fill a wvacancy or vacancles
caused by the expiration of the term
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"of any one or more of the commis-
sioners, then the county court 1is
hereby authorized and required to
call an election to fill said
vacancy and to fix the time there-
for within fifteen days after making
the order for such election.”

It will be observed from a study of the legis-
lative history of this section that there was a similar
section in the statutes, as will be found in the Laws of
Missouri, 1913, at page 679, And upon further examination
it will be found that in the year 1919, as is shown by
Laws of Missouri, 1919, at page 732, the Legislature re-
enacted the section,vhich follows nearly verbatim the
section as set forth in Laws of lilssouri, 1913, and said
section makes this change after the words, "be filled for

the unexpired term," viz., "by appointment by the remaining
commissioners of the district,

On further study, it will be found that Section
10835, Revised Statutes of 1819, as well as Section 863
of the Revlised Statutes of 1929, attempt to follow the Laws
of 1913. Vhereas, the law as it stands today, in the
opinion of this Department, 1s Section 4, Laws of lissouri,
1919, at page 732, and for the purposes of this opinion
sald section 1s used and is set out as follows, to show
the difference between i1t and Seection 8063, as 1t appears
in the Revised Statutes of kissouri, 1929, heretofore set
out in this opinion:

"At the term of court in which such
order is made, or at any subsequent
term thereafter, the court shall
appoint three commissioners, who
shall be residents of the district
and owners of land within the dis<
trict, who shall hold their office
until the first Tuesday after the
first Monday in January thereafter;
and on said dgte the voters of the
district, at an hour and place to be
fixed by sald commissioners, shall
elect three commissioners one of
whom shall serve one year, one for
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two years, and one for three years
and on the first Tuesday after the
first Monday in January and each
year thereafter they shall elect a
commi ssloner to take the place of

the one whose term 1s about to expire,
who shall serve three years, No
person shall be elected or appointed
commissioner who 1s not a resident

of the district and an owner of land
in the distriect. 4Any vacancy caused
by resignation, death, removal from
the district of a commissioner or sale
of all land owned by him in the
district shall be filled for the un-
expired term by appointment by the
remaining commissioners of the
districts All commissioners shall
qualify by taking, subscribing and
filing with the county clerk the

oath prescribed by the Constitution
of this state, and that they will
faithfully, honestly and impartially
discharge their dugles as commis~-
sioners according to law, I1f for
any reason the board of commissioners
hereinbefore mentioned shall fail to
call an annual election to fill a
vacancy or vacancles caused by the
expiration of the term of any one

or more of the commissioners, then
the county court is hereby authorized
and required to call an election to
fill said vacancy and fix the time
therefor within fifteen days after
making the order for such election.”

From observation of the statute 1t will be found
that Section 8061, K. 3. lioe. 1929, speelfies that county
courts may form road districts in certain instances, and
Section 8063, supra (which in our opinion should read as
Section 4, Laws of Mo, 1919, set out above), tells how
the commlssioners may be selected. And it will be observed
that, as the statute reads, "at the term of court in which
such order 1s made, or at any subsequent term thereafter,
the court shall appoint three commissioners, who shall be
residents of the district and owners of land within the
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district, who shall hold their office until the firat
Tucsday after the first Monday 1in January thereafger,”
these commissioners are, in the inception of the organiza-
tion, first appointed by the county court,.

And the statute further states, "and on said
date the voters of the district, at an hour and place to be
fixed by sald commlssioners, shall elect three commissloners,
one of whom shall serve one year, one for two years and
one for three years, and on the first Tuesday after the
first lionday in January each year thereafter # # # # % % &#,"
In other words, the acting commissioners are tocall these
elections, and indicate the time and place of their hold-
ing, and 1t i1s clearly implied that the manner of taking,
as well as of ascertalning and recording the result of the
vote, is left to that bod¥ State ex inf, v, Heffernan,
243 lios 442, 1. €, 452, 1In the el M gtion of the organiza=-
tion of the diatriet, the voters would select three persons,
ocne for one year, one for two years, and one for three years,
and at each annual election thereafter they would select
one for a period of three years,

And following further, the statute reads, "they
shall elect a commissloner to take the place of the one
whose term 1s about to explre, who shall serve three years.
No person shall be elected or appointed commissioner who
is not a resident of the district and an owner of land in
the district." By the word "they," it is the opinion of
this office that the Legislature had reference to "voters,"

And further, the statute says, "any vacancy caused
by resignation, death, removal from the district of a com-
missioner or sale of all land owned by him in the district
shall be filled for the unexpired tarm‘bx appointment by the
remaining commissioners of the districty Thils, we think,
1s clear, and means that the office of seid commissioner
shall be filled by the remaining commissioners of the district.
All commissioners shall qualify by taking, subseribing and
filing with the county clerk the oath presecribed by the Con-
stitution of this state, # # #,"

It will be found that 1f the commissioners do not
carry out the dutles imposed upon them, that is, calling
the annual election or a speclal election, as the circume-
stances require, prescribing the time, etc., as explained
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in the foregoing part of Section 8063, the statute pro-
vides thus:

"If for any reason the board of
comnissionors hereinbefore men-
tioned shall falil to call an
annual election to fill a vacaney
or vacancies caused by the explra=~
tion of the term of any one or more
of the commisslioners, then the
county court is hereby authorized
and required to call an election
to fill said vacancy and to fix
the time therefor within fifteen
days after making the order for
such election,”

It is the opinion of this Department that, under
this last paragraph of the statute, should the duly elected
and qualified and acting commissioners fall tc call an
annual election, or should fail to appoint a commissioner
within a reasonable time, when some member has become dis-
qualified as set forth in the section, then the county
court shall have the authority to eall saild electlon, and
should they exercise this statutory duty, they (the county
court) would call these electlons, indicate the time and
place of their holding, and the implication 1s clear that
the manner of taking, as well as of ascertaining and re-
cor the result of the vote, would be left to that body.
See, State ex inf., v. Heffernan, supra,

Conclusion

Ve are, therefore, of the opinion that where the
electlion 1s conducted by the commissioners, they are to
call the election, indicate the time and place of its hold-
ing, and are to prescribe the manner of taking, as well as
ascertaining and recording the result of the vote; and if
the occaslon arose where the county court conducted the
election, then it would have the same rights and duties to
perform. 3State ex inf, v, Leffernan, supra.

Respectfully submitted,

AFFROVED:
BRLVATOR R. CREECH
Assistant Attorngy-fleneral
EE' J.’ BU!m
(Acting) Attornavefianawral LT R~



