
CRIMINA\:, LAW: Stat e is liable £or costs on a 
plea of guilty in a felony case, 
even if the defendant is paroled 
from the bench. 
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F I L ED 
Hon. ~~ry c. Medlin 
Prosecuiin.g Attorney 
Barry C unty 
Cassvil e, Missouri 

Dear Si t: 

~e .re in receipt of your request for an opinion, 
dated J~nuary 17, 1940, wh ich reads as f ollows: 

•I woul d appreciate an opinion for mysel f , 
the circui t clerk, and sheriff. 

•It t he defendant pleads guilty i n circuit 
~ourt, and t he circuit Judge accepts hia 
plea and then gives him what 's known as a 
euspended sentence will the costs be allowed 
•nd paid then or will the State refusttt to 
pay the coats as l ong aa the suspended sen­
tence is pendingt" 
I 

Section 3809, R. s . issouri , 1929 , was ame nded 

0 

in t~ -Sessi~n Laws of 1939, and designated as Se ction 
3809~ at page 356, which rea ds as f ollows: 

'The ci~1t and criminal courts of t h is 
~he court of cr1m1nal correction 
4>f the city of St. Louis and boards of 
parole created to serve any such court 
~r courts shall have power• as herein­
.fter provided, to parole persons convicted 
~f a violation of t he criminal laws of this 
$tate." 
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I ~ assuming from your request, in wh ich you re­
fer to ~he payment of costs by t he state, that the 
suspend~d sentence was given on a felony for which the 
state was liable for the costs . 

See~1on 3811 R~ s. Missouri, 1929, reads as f ollows: 

~en any person of previous &ood charac­
~er and who shall not have been previously 
qonvicted of a felony, shall be convicted 
Qf any felony except murder, rape (where 
tihe rape charged and the proof sh ows said 
~ape to have been committed by means or 
ttorce, violence or by putting the female 
~n fear of immediate injury to her person), 
~rson or robbery, ·and ~pr1sonment in the 
Jt8nitentiary shall be assessed as the 
Bun1abment therefor, and sentence shall 
}1ave been J?ronounced, the court be?ore 
ihO:m ~conviction was had, it satisfied 
that such person, if permitted to go at 
~arge. would not again violate the law, ._7 in his discretion, by order of record, 

;

role such person a nd permit him to go 
d remain at large until such parole be 
rminated as hereinafter provided: Pro­

VIided• that t he court shall have no power 
~o parole a!lJ p.erson after he has been 
qelivered to the warden of the peniten­
tiary." 

Sec~ion 3812 R4 s. Missouri, 1929• provides that 
the clrduit judge who grants a parole may terminate 
the a~ without notice. 

Section 381~ R. s. Missouri, 1929 , provides t hat 
the person paroled under t he provisions of Sect ion 
3811, supra, must make a bond with proper sureties, 
eond1ti~ed for his appearance in court on the first 
day of «ach regular term of court during a ~ontinuance 
of such ~arole. · 



·' 
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Und•r section 3815, R. s. l. issouri, 1929 , it is the 
dut,- of tM person paroled to appear each r egular term 
and furmish proof that he has complied with all t he 
eond1ti0ne of such parole. The conditions of the par ole 
may extend for as long a period as ten years, and it 
was so hel d in t he ease of Ex Parte Younce, 269 s. • 
383, l. e . 38?, where t he court said: 

*As we understam the pe t itioner' a conten­
tion. it is that, when a person has been 
sentenced to serve a term of 1mprisooment 
in the penitentiary for two years, wh ich 
}llappens to be the minimwa within which a 
~roled person may be diechar ged, such per­
son ia rightfully entitled to be discharged 
at t he end of such 2- year period, plus one 
~erm of court thereafter (unlesa such pa­
~ole has sooner been t erminated), r egard­
less of whether or not reformat ion be 
de~ed complete, and notwiths t a nding the 
fact that dischar ge, after 2 yeara have 
elapsed, ia left to t he d iscretion of the 
court by section 4162. Such contention is 
Unsound, and come s s quarely i n conflict with 
t he whole plan and purpose of our judicial 
parole act. 

"The broad language of s e ct ion 4163 ~s that z 

"'No person paroled under the provisions of 
section 4159 (4157) of this article shall 
Qe granted an absolute discharge at an ear­
lier period than two years f rom date of hie 
parole.• (The section referred to clearly 
was i ntended to be section 4157.) 

"This l~nguage, and that quoted from see­
tion 4162, clearly indicate that t he parole 
may be continued longer than two years, and 
for any r lod up to ten years, within the 
discretion of t he court." 

..... 
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Section 3817 R. s. Missouri , 1929, partially reads 
as f ollows: 

"No person paroled under the provi sions 
of section 3813 o~ t h is article shall be 
granted an absolute discharge a t an ear­
lier period than two years f rom date of 
hia parole, nor shall such parole cont i nue 
f or a longer period than ten yearaz * " 

Section 3818 R. s. M1s8ouri, 1929, reads as f ollows: 

•It shall be the duty of the court grant-
ing t he parole to r equire the person paroled 
to pay or give security f or . the payment ot 
all coats that ·may have accrued in the cause, 
~nless t he ~erson paroled shall be i nsolvent 

nd unalili o either pay said eons or fUrnish 
security tor the same . In the latter ease the 
costa ahall be paid by tne state or county 
aa in other cases without such persona being 
require d to serve any time in jail tor non• 
~ayment ot fine or costa. Such ~a~nt or 
coat E.z. the state or coiTtl 8ha1 no re=­
IJ'iie . auellrrson ~ a 11Itz f or tne 

ame. but! at itlb time beforen!Bf'liiil 
ae F"i Iii' ilia ecome able to paz .1J~ 1d 

~os , a, iiia11 be the du:z of llle eoun--
o rern1re said coa~sto e ldiO'Def'ore . 

Srant ng a CITi'Chiree, andaa coats when 
!.Q_ ptla al:ia11 'be turnea:Tn tO"thi a ta ti""O'r 
coun y treasury, as the Oi"ii may rectu!re;"": 

Under t he above section, if the state shou1d pay the 
coats in any fe lony ease, for which it is liable, and 
later the coats can be collected from the defendant, or 
defendants, and the costa are collected befor e granting 
a discharge, then the coats shal l be turned into t he 
atate tfe&SU J• From the above section it is shown t hat 
it is the i ntention o~ the legislature that tbe s~ate 
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shall p&iJ the costa ln cases 1n which it ie liable, 
even betpre the f i nal discharge or the defendant under 
the suspW!tnded sent e nce. 

Cl aUna a gainst the stat e must be presented r ithin 
two years from the time that t hey accrue . This law 
ia set out in ection 11416 R. S • • r1saouri, 192r , whi ch 
reada as f ollowaa 

. "Persona having clafma a 1nat t he state 
eball e~bit t he same, with the evidence 
in support thereor, to t he auditor, to be 
audited, settled a.nd a llowed, within two 
years atter such claims shall aeerue , and 
n~t thereafter. • 

It ~s been held that coat and f'ee billa are eub­
Ject to the statute of limitation. as aet out ln 
Section ll416• supra, and wae upheld in the caae of 
St ate ex rel Johnson v . Draper, State Auditor, 48 Mo. 
56. 

In a ease where the stat e is liabl e tor the coats 
tbeJ a r e due and payable from the ata t e atter convic tion 
and sentence, and the parol e or suspended sentence is 
not even an incident to the ca-se itself. A!'ter aentan.ce­
on a felonJ , the statute or 11m.!tat1on will run a f ter 
two years from the date of the sentence. It was so 
held in ~he case of' Stat e v . Kell7~ 274 s. w. 73l, l . c . 
7~, where t he court saidt 

•• * * But t he grantin of a parole 
has naught to do w1 th the ascer tainment 
o! guilt or innocence. It presupposes 
the defendant's guilt. An application 
tqr parole cannot be Gntertained until 
atter a judgment or conviction has been 
rendered (sections4156 and 4157, R. s . 
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1~19) and that judgment bas become 
~finality (section 4167, R. s. 1919 }. 
The granting of a parole, therefore, 
whether it be deemed a conditional 
suspension of sentence or a condit ional 
pardon is no part of the trial of a 
cause which culminates in a judgment 
o~ conviction, nor is i t in any way 
incident t hereto. ~· * ~~- " 

CONCLUSIO!f 

In view of the above authorities, it is t he opinion 
of t his departme nt, that where, under t he law, t he state 
i e liable for the costs in a case i f a de fendant shoul d 
plead gui lty to such a charge and was dul y sentenced t he 
State should a llow and pay the costs, ~f not collectible 
from the de f endant . 

I t is further t he opinion of t llis department t r..at 
if t he defendant is given a parole , Which is ao~etLmes 
called a 8 bench parole"or asuspended sentenee" and he 
becomes solvent and the coats can be collected f rom him, 
then the costs should be turned to t he State Tr easury if 
the same had baen paid by the State . 

It is further the opinion of this department that 
the state on a plea of guilty and aentence is not liable 
for the costs i f not certi f ied to the s t a t e Auditor with­
in two years trom the date of sentence. 

Respectfully submitted , 

APPROVED I 
w. J. BURKE 
Assistant Attorney General 

TYRE w. BURTON 
(Acting ) Attorney General 

WJB I RW 


