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'l1AXATION: Part of cemetery tract that is used for 
caret akers hous e i s not taxable . 

June 6, 194 0 
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~ 
!~on . 1Tart1n l • :.oaf 
Assesaor, St . Louis Count y 
Clayton , Jliasouri 

Dear Si r: 

Thi~ will acknowledge receipt of your l etter of 
Jf..ay 14~ 1940 , involving whet her or not a portion of 
Salem cemetery was exempt fro=t taxation while owned 
by t he Cemetery Societ y . It appears, from the info~­
mation furnished us , tbat 1n 185~ tho 'fruatees of t tte 
Salem ~ethodist Episcopal Church acquired four acre~ 
of land, at what ia now 6800 llatura.l Bri d ge Road, rut\ 
set t he s e aside for use ,o.a a burial ground. Three 
acres of t hia tract has been used tt.roughout t he ye~s 
for inte~ent of t he dead . One acre o.f t his tract f 
been oecupied by t he home of t he caretaker . On Dec er 
1, 193g, t he trustees of t he Cemetery Society sold t e 
one acre on which stood t he caret ~er•a bouse and t 
purcba,er haa retained a portion of t he purchase pri~e 
until auch time as i t may be ascertained whether t hi 
one ac~e was exempt frou taxation during t he years i 
was owned by the C~etery Society. 

Section 6, Article 10 of t he Uiaeouri Constitutio~ 
providEts: 

"The property, real and personal, of 
t he State, counties and other municipal 
corporations, and cemeteries, shall be 
exempt troLl taxation." I 

This provi sion of t he Constitution as it relates ~o 
cemeteries has been befor& t he courts ot t he state o l y 
three t imes .. 
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It was before t he court 1n State ex rel . v . CaaeJ, 
21 0 l'io . 235 , 251, where thia construction waa plaee4 
upon ilt: 

nrn that section the words, 1t he property, 
real and personal , of t he State. countiea 
and ot her municipal corporations • ' are 
separate .from and have no connection with 
t he worda ' and cemeteries,' which follow. 
The exeJ:1l)t1on extends to 'cemet eries' as 
Such _..._ .... ·l" -~ " , .... .. ' .. • 

State ex rel . v. esl eyan Cemetery /~aociation. ~1 
Jlo. App~ 561, held that land used as a cemetery for 
many years and 1n use as such at t he t m e t he taxes 
were a~seaaed and sued f'or waa exempt from taxa.tion.

1 No fact• were diacloeed in that case which make it com­
parable t o our question. 

National Ce~tery Association v . nenaon1 129 s . w. 
( 2d) 842 ( !o . Sup . ) i s a case so=tewr..at siru.lar to t ne 
i nstant case . In that caso a business and manufacturing 
corporation , t he plaintiff , conveyed to t he Valhall~ 
Cemetery Association , a non- profit association or~zed 
f'or t he purpose of maintaini ng a cemet er y , the gate~[ and 
f'ences, hedges, avenues, driveways, walks, trees and 
other tmnrov~enta in a 194 acre tract intended f'or ~ 
cemete~y-tract and retained title t o unplatted p~rtibn 
of the tra ct . The title was to re:n.ain thusly until 
nine-tenths of t he area as sold as burial lots,. th! 
t he whole would pass t o t h e cemetery asaoej.at1on. S lea 
by plaintiff for non-burial purpos es eventuall y red ed 
t he area to 153 acres . Of t his amount 65 acrea vas p.n­
platted and no burial had been made in t b1a unplatt~ 
portion. It vas t hia 65 acres that waa aaseaaed tor 
taxat1Qn purposes . The court. in the opinion, approfed 
the construction placed on Section 6, Article 1 0 1n 
s tate ex rel . v . Casey, supra, and saj.d, 1. c . 844: 

"Tie must determine therefore what 1a 
included under t h e word 'cemetery. ' 
A cemetery has been defined to be: 
'.l place or ground set apart for the 
burial of the dead, orig . a Roman cata­
comb, late~ the consecrated yard ot a 
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church so used . now any burial ground, 
eap. on a larse scale; & graveyard; a 
necropoli-s . ' (t1ebster 'a :Tew Interna­
tional Dictionary, 2d Zd . ) 'A c~etery 
is a place set apart, e ither by munici­
pal authority or private enterpr i se, 
~or t he inte~ent of t h e dead . ' (10 
Amer . Juris ., Cemeteries , Sec . 2 , p . 
487 . , To invoke t he exemption t he 
property must ~ve been 'set apart' for 
t he burial of t he dead . ~e are not con­
cerned lTitr.. t !J.at part of the land u sed 
for avenues . drives and walks which are 
ap~teruL~ces necessary to the use and 
enjo~ent of the lot - owners . 

. I 

"\'Je do not find a dedication either by 
estoppel or acts in pais for burial pur­
poses . The land, except the Bernice 
Place lots, was not even platted into 
burial lots . 'rhe plaintiff c orporation. 
a manufacturing and business corporation , 
has retained and no1r holds title to all 
t he tract which r£s not been already sold 
as burial l ots ith the e.xeeption a£ t~e 
wallra and dri ves. By the .agreements with 
the association i t recitea a 'contempla­
tion ' o~ filing 'additional pl ats showing 
extensions and enlarger.~nts of said ceme­
tery ' but in no way binds itself to do ao 
or to enlarge the cemetery. n 

The court held aa.1d property taxable, saying, 1. c. 
845: 

"* ·;:} ~=· \/e can find not hing in t he record 
to show t hat the LarA. assessed here has 
either been used as a cemetery or that 
active ~easures tave been taken toward 
preparing it for cemetery purposes." 

The decision of t he court in that cruso is or litile 
uae 1n deciding the !natant question beeauae the fa¢ta 
are so d1sa1m1lar, but it ia usetul 1n that several 
unst ated principles ot law may be inferred from the 
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l anguage used wtieh do mater i ally ass i st us in deei~ing 
our question . 

It will be noted t he court s t ated: "~e are not cGn­
cerned wit i1 t b..at part of t he land used for avenues , 
dr i ves and wall:s wh1ch s.re appurtenances necessary 1;o 
t he usa and enjoynent (ff t he lot -otmers . " Why we.s not 
t he court concerned dith t hese? ~e think tho r eason 
t o be , t hat appurtenances necessary to t he use and en­
jo~:J.ent of ~he l ot - omler s aro not t axable even though 
not used , and never L11tended to be us ed, £or int erment 
of t he dead . 

That was t he r ule applied by t he Suprer1e Court of 
r~isconsin in Totm of Blooming Grove v . Roselawn l:em~ial 
Park Co. , 286 u . VI . 43, where t he court, on a s1m11U' 
quest i on, stat ed , 1 . c . 45: 

11 In 10 Aller . Jur . at page 487 , t he word , 
'cemeter y ' , is t hus defined : ' A ceoetery 
i s a place set apart, either by municipal 
authori ty or private enterprise , for t~e 
interment of t he dead . The t erm incl udes 
not only l ots for depos iting t he bodieo 
of the dead, but also avenues , walks . and 
grounds for shrubber y and or na.rnenta l pur­
poses . 1 

·~ ·:r - > ;;. . e- ._... . ~ ;_ .. ..· 

"Blaclc , H. C. , ~aw Di ctionary , Thi rd 
Edi tion , 1933, page 295 ,def1nes a ce~tery 
as: ' a place set apart for t he i nterment 
of the dead, t re term including not only 
lots for depos iting t he bodi es of t he dead. 
but a l so avenues , nalks , and grounds f or 
shrubber y and orn~ental purpos es . ' For 
same definition, oee ! Bouvier , Lav Diction­
ary, Fawle's ~n1rd ~ev . , Vol . I , page 438 , 
\lords and Phras es , Four t h Ser ies , Vol . I , 
paee 372 . " 

The sane rule was appl ied 1n Texas in Ex parte Adl of , 
215 s . w. 222 , where it is stat ed, 1 . e . 223: 
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n .~ -::- -:; \':e bel ieve t he f ol l owing defini­
tion appl icaQle to bot h, i t may be said: 
'A cemetery i e a place set apart e i t her 
by municipal authorit y or pr i vate ent er­
prise for t he i nter-r-ent of t lw dead . 
The term includes not onl y lots for de­
positing t he bodi es of t he dead, but 
also avenues, wal:rs, and grounds for 
ahrubbery and ornamental purposes. '" 

Note also t hat t he Sunreme Court 1n t he Bens on c$e 
(129 s . w. (2d) l .c. 845) stated with respect to t he 
failure of proof , that no ' active measures have been 
taken t oward preparing it for cemetery purposes. 1 VI~ 
take 1t , f r om t his statement , t hat had the evidence 
shown tr.at steps had been tnlten tot'lard preparing t he 
unplatted 65 acres for cemetery purposes t he eonclus~on 
of t he court would have been t ho reverse of what it was . 

From t his we infer the rule to be t hat land prepared 
f or cemetery purposes, altr~ugh no burials have been made 
t herein, 1s tax ~empt . I~ow a cemetery purpoa e , as above 
pointed out, includes all ' appurtenances necessary t~ t he 
use and en joyment of t he l ot-ownere,• as well as burial 
lot s . 

Thus, our question s eems to be: I s a caretaker, his 
quartere and office , an appurtenance neceaaary to th~ use 
and enjo~ 1ent of the lot-owners . 

In State v. Lakewood Cemetery Assoc i ation, 101 H • . VI . 
161 (E1nn. ) npublic burying- grounds" are exempted from 
taxatiop. . It was con tended 1n part that maintenance lof 
a greenhouse by the cemetery association was not for a 
cemetery purpo•e. The court sai d, 1 . c . 163: 

"The uae of a small port ion t hereof for 
a greenhouse f or t he pui"po•e qf growing 
f 1owera and plants to be used in beaut i ­
fying the grounds, clearly , 1n our 
judgment, f a l ls wit~ t he aut horit y 
conferred upon appellant . It i s a matter 
of com:llon lmowledge that greenhouses are 
maintained by many of t he large cemetery 
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associat i ons throughout t he country, 
and t he sale of a small amount of the 
surplus stock is but an incident to 
t he general management . " 

~e think maintenance of a caretaker's house on a 
cemetery plot is such a purpose that is inc idental 
to the proper use and enjoyment of the ce tery by 
t he lot-ownera and as such it ie for cemetery purposes . 

A aomewPAt analogous s ituation i s the ex~ption •x­
tended to the lands of a l imited acreage used exclu.ive­
ly for 1chools . It was held t hat such lands were e~empt 
even tbough instructors and t heir facilies resided in 
t he sehool property . The court reasoned, " I t t he inci­
dental use (in t his instance resi ding 1n t he building ) 
does not interrupt the exclusive occupation of the 
building for school purposes, but d ovetails into or 
r ounds out t hoso purposes , then t hero could fairly be 
said to be left an exclusive use 1n t he school on w~ich 
t he law lays hold." State ex rel. v . Johnston, 214 ~o . 
1. c . 663 . 

I t appears to us that proper provi sion of a caretaker 
for t he intenance and upkeep of a cemetery dovetails 
into and rounds out t he original purpose - the interment 
of t he dead .- and is necessarily incidental to such pur­
pose . That this could best be done by having a caretaker 
on t he premises w111 not be disputed . If t he use of part 
of a school bu i lding £or t he res i dence of instructo~ does 
not cnuse said building not t o be exclusively used ._ a 
school , then by t ho same reasoning , t he use of a par~ of 
a t ract of land for t he careta~er does not cause sai~ 
tract not to be used for c~etery purposes . 

In reaching t~is conclusion we are aware of the hbld ing 
in State v . Lange , 16 l~o. App. 468 , but we 4o not t hllnk it 
decisive or our question for t he reason tt~t said de~ision 
involves the grant of tax exemption in a Legialative 
charter and the fact that t he supposed caretal!er t heta 
paid an annual rental for t he premises and raised proouce 
on the land, which he sold on t he market . 'l'he court held 
t his plot was used for t he purposes of husbandry and not 
f or c~etery purposes . Such 1a not t he case before ~s . 
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The~efore, i t is our op inion that t he one acre 
tract, while O\"med by the Cemetery Soc i ety was used 
for cemetery purposes and as such was tax exempt. 

We are returning herewi t h the deeds and eert1fie4 
copies of deeds , which you forwarded with your r equttst. 

APPROVED : 

Respectfully submi t t ed, 

LA\'JREt~CE L . B.-ADLEY 
Assi stant Attorney-General 

cOVEtt "R . mJtT'l' 
(Acting) Attorney-General 

LLB : C ~ 


