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TAXATION: Personal property obtained by federal &g%r;cy thr \gh

. e

foreclosure not exempt from general property tax,

|

August 26, 1940

{

v S
4
Honorable lartin L. leaf ¥

Assessor of S5t, Louls County
Clayton, Kissourl

lear Sir:

We are in receipt of your request for an opinion
T.ndor date of August 20, 1940, as follows:

i
! "I would like to have an opinion
from your office as to whether or
not personal property of the Federal
LHousing Administration is taxable.

The Federal Housing Administration

had to take over the Manhsssett Village
and Lucas~lunt Village together with
personal property, such as busses, au~
tomobiles, furniture, etc., located on
these properties.

ir, klnard T, MeCarthy, Zone lanager

of the Federal Housing Administration
agrees that the real estate is texable
but thinks the personal property is not,

I am enclosing herewlith copy of the
letter of lir, loCarthy on this ques~
tion, eo2py of opinion from lr, John H,
Hendren of the legal department of the
State Auditor's Office, with reference
to sales tax, and also a copy of the
National Housing Act ag amended,"

The only exemptions found in our laws which might
bear on the situation presented are Section 1 of Article
XIV, of the kissourl Constitution, which relates solely
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to real estate owned by the United Sthtes, and Section
. 9743 of the HRevised Statutes of lilss for 1929, the
pertinent part of which is as follows: -

"The following subjects are exempt
from taxationg First, all persons
belonging to the army of the United
States; second, lands and lots, pub-
lic bulldings and structures with
their furmiture and equipments, be-
longing to the United Statesj # # # "

This statute cannot be applied in the present
situation because the bulldings in lManmassett Village
are not public bulldings, having been acquired thro:&h
foreclosure and consisting entirely of private apartment
houses,

We next resort to the liational Housing Act, which
created the Federal Housing Administration, for any
expression by Congress on the guestion at hand, The
following are all the provisions of the Act which we are
able to find with regard to taxation by the various states
of the property of the Federal Housing Administrationg

Under Section 207 of the Hational Housing Act, in
paragraph 1, we find:

" # # « Such debentures as are issued
in exchange for mortgazes insured after
the date of enactment of the National
Housing Act Amendments of 1938 shall

be exempt, both as to principal and
interest, from all taxation (except
surtaxes, estate, inheritance, and
glft taxes) now or hereafter imposed
by the United States, by any Terri-
tory, dependency, or possession there=-
of, or by any State, county, municipality,
or local taxing authority, « # *
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# % # The Administrator at any sale
under foreclosure may, in his discre~
tion, for the protection of the Ilous~
ing Fund, bid any sum up to but not

in excess of the total unpaid indebted~
ness secured by the mortgage, plus
taxes, insurance, foreclosure coats,
fees, and other expenses, and may be-
come the purchaser of the property at
such sale, # & # "

Section 208 of fha same title is as follows:

"Hothing in this title shall be construed
to exempt any real property acquired and
held by the Administrator under this title
from taxation by any State or political
subdivision thereof, to the same extent,
accordin; to its value, @3 other real
property is taxed,"

Section 307 of Title III of the Act is as followsg

"a4ll notes, bonds, debentures, or other
obligations issued by any national mort-
gage association shall be exempt, both

as to principal and interest from all
taxation (except surtaxes, estate, in-
heritance, and gift taxes) now or here-
after imposed Dy the United States, by
any Territory, dependency, or possession
thereof, or by any State, county, munie
cipality, or local taxing authority,

Every national mortgage association, in~
cluding its franchise, capital, reserves,
surplus, mortgage loans, income, and stock,
shall be exempt from taxation now or here-
after imposed by the United States, by
any Territory, dependency, or possession
thereof, or by any State, county, munici-
pality, or local teaxing suthority, HNoth-
ing hereln shall be construed to esempt
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the real property of such assoclation
from taxation by any State, county,
municipallity, or local taxing authori-
ty to the same extent according to its
value as other resl property is taxed."

The effect of these provisions is to exempt all
notes, bonds or other obligations issued by the Federal
Housing Administration from taxation. While no mention
is made of personal property owned by the Administration,
the real estate is specificelly subject to real estate
taxes imposed by any state or political subdivision,

It should be noted also that even the obligations of the
Adminigtretion are subject to surtaxes, estate taxes,
inheritance taxes and glft taxes.

Ve have nade a lengthy search of the authorities,
both state and federsl, and have found a growing tendency
on the part of the federal courts to restrict the irmunity
of federal ajencies and instrumentalities from state
texation, A precedent of many years standing was overruled
by the United States Supreme Court in Craves v. The People
of the State of lew York, 306 U, 8, 466, 83 L, E, 927. In
the opinion in thet case, rendered by Justice Stone, we
find the following, which bears on the question at hand
(83 L. E, 932, 933):

"Congress has declared in Section 4

of the Act that the liome Owners' Loan
Corporation is an instrumentality of
the United States and that its bonds
ars exempt, as to principal and ine-
terest, from foderal and state texa-
tion, except surtaxes, estate, inheri-
tance and gift taxes, The corporation
itself, 'including its franchise, 1ts
capital, reserves and surplus, and its
loans and income,' 18 llkewise exempted
from texationi its real property is
subject to tax to the same extent as
other real property. 3Sut Congress

bas glven no intimation of any purpose
either to grant or withhold immunity
from state taxation of the salary of
the corporation's employees, and the



Hon, kartin L, Heaf -5 = August 26, 19q0

Congressiocnal intention is not to be
gathered from the stztute by implica=-
tion, Cf, Haltimore Hat, Sank v,
Stete Tax Commission, 207 U, S. 200,
80 L. ed, 586, 56 8, Ct. 417, supra,

It is true that the silence of Con=
sress, wnen it has authority to spesak,
may sometimes glve rise toc an lmplice-
tion as to the Congressional purpose.

The nature and extent of that implica=-
tion depend upon the nature of the Con=
gressional power and the eifect of 1ts
exercise, PFut there is little scope

for the application of that doctrine

to the tax lLrrunity of governmental in-
strumentalities, The constitutional im-
rmunlty of el ther govermueat irom taxation
by the other, where Congress 1s silent,
has its source in an implied restriction
ugon the powers of the taxing govermment,
S50 far as the implication rests upon the '
purpose to avoid interference with the
functions of the taxed government or

the _mposition upon 1t of the economic
burden of the tax, it 1s plain that

there i1s no basis for inplying a purpose
of Con ress to exempt the federal govern-
ment or its agencies from tax burdens
which are unsubstantial or which courts
are unable to discern, Silence of Con-
gress implies irmunity no more than

does the slilence of the Constitution,

It follows that when exemption from

state taxatlion is claimed on the ground
that the federal government is burdened
by the tax, and Congress has disclosed
no intention with respect to the claimed
irmunity, 1t is in order to consider

the nature and effect of the alleged bur-
den, and if it appears that there is no
ground for implying a constitutional im=-
munity, there 1s equally a want of any
ground for assuming any purpose on the
part of Congress to create an irmunity,"
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Following the holding in this case, it is our
conclusion that since a tax on personal property is
neither permitted nor prohibited, no presumption as
to the intent of Congress can arise either way.

4 simlilar question arose in our own state, and
was declded in Ctate ex rel, Saumann v, Bowles, 115
S, W, (2d) 8605, In the opinion by Judge CGantt, many
authorities were reviewed, and we quote at len; th from
the opinion (1. c. 806, 807):

" 5% % w It 1s admitted that the de-
cisions on the irmunity of federal and
state governmental in#trumentalities
from taxation are in confusion.

hougvor:‘the stotes may impose taxes

on federal corpo-ations created to
carry out essential govermmental func-
tions, Union P, Rallroad v, Peniston,
18 wWall. 5, 21 L, Ed, 7873 Sloan Ship-
yards Corp. ve U, S, Shipping DSoard
BEmergency Fleet Corp., 256 U, 8. 549,
42 3, Ct, 386, 66 L, Ed, 762; U, S,

v. Strang, 264 U, S, 491, 41 S, Ct. 165,
65 L., Ed. 368,

They alsc may impose taxes on corpora-
tions utilized by the federal government
to carry out essential governmental funce
tions. Thomson v, Union Pacific R. Co.,
9 Wall. 579, 19 L, EZd, 792; Baltimore
Shipping & Dry Dock Co, v, Baltimore,

196 v, 8, 375, 365, 285 8, Ct. 50, 49

L. Ede 242; Trinityfarm Construction

Coe V. Grosjean, 291 U, S, 466, 54 S,

Ct. 469, 78 L, Ed, 918,

They also may impose taxes on agencles
licensed, chartered, and supervised by
the United States for the public benefit.
Federal Compress & Warehouse Co, Vv, lic~
Lean, 201 U, 8, 17, 54 8, Ct. 267, 78

L. Ed. 6223 Sroad River Power Co. V.
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Query, 288 U, S. 178, 53 S. Ct. 326,

77 L. Ed., 6853 Susquehanna rower Co,

ve State Tax Commission, 283 U, S,

291, 51 S, Ct, 434, 75 L. Ed. 1042, .
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In this connection it should be stated

that the immunity of state instrumen-
talities from federal taxation, and '
the irmunity of federal instrumentali=- ‘
tles from state taxation 1s equal and
reciprocal, Willcuts v, Bunn, 282 U,

S. 216, 851 8, Ct. 125, 75 L. Ed. 3504,

71 A, L. R. 12603 Pollock v, Farmers

Loan & Trust Co., 1567 U, S, 429, 15

s, Ct, 673, 39 L. Lid. 7093 Ambrosini v,

Ue S., 187 U, 8., 1, 7, 23 8. Ct. 1, 47

L. Ed, 493 Indian kotocyecle v, U, S,.,

283 U, 8, o70, 577, 81 8, Ct, 601, 603,

75 L. Ed. 18773 Surnet v, Coronado 01l

& Cas Co., 20b U, &, 393, 52 S, Ct. 443,

76 L. Ed., 8153 U, S, v, Caiifornia, 297

U. S. 175, 184, 56 S, Ct., 421, 424, 80

L. Ed. 567,

If the ilmnmunity of state and federal
instrumentalities 1s equael, it would

seen to follow, under the ruling in the
South Carolina Case, supra, that a feder-
al sgency engaged 'in a business which
1s of a private nature' would not be
immune from state taxation.

The rule with reference to immunity of
federal instrumentalities from state
texation and immunity of state lnstru-
nentalities from federal texation also
is stated as follows:

'The very nature of our constitutional l
system ol dual sovereign overmments is
such as impliedly to prohlibit the federal
govermment from taxing the instrumentali-
ties of a stute government, and in a simi-
lar manner to limit the power of the states
to tax the instrusentalities of the federal
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government, # # ¥

tJust what instrumentalities of either
a state or the federal government are
exempt from taxation by the other cannot
be stated in terms of universal applica-

tion, But this court has repeatedly held
that those Eﬁi%ﬁ%!% thro W either

overmment ately E%ﬁ directly exer-
clses Lts sovere. owers are ilmmune irom
the taXing power of the other, # # »

'When, however, the queation is approached
from the other end of the scale, it 1s ap~-
parent that not every person who uses his
property or derives a profit, in his deal~-
{ ings with the govermment, may clothe him~
*_ self with immunity from texation on the
i theory that elther he or his property is
! an instrumentality of govermment within
the meaning of the rule, # # #

'As cases arise, lying between the two
extremes, it becomes necessary to draw
the line which separates thoseactivities

i having some relation to govermment, which
are nevertheless subject to taxation, from
those which are immune, EXperience has '
shown that there is no forrula by whieh
that line may be plotted with precision .
in advance, But recourse may be had to the
reason upon which the rule resta, and which
rmust be the guiding principle to control 1t=
operation, Its origin was due toc the essential
requirement of our constitutional system that
the federal govermment must exercise 1lts
authority within the territorial limits of
the state; and it rests on the conviection
that each government in order that 1t may
administer its affairs within 1ts own
sphere, must be left free from undue inter-
ference by the othar,' letecalf & kddy v.
litchell, 269 U, &, &14, loe. cit. 521, 652§,
46 S, Ct. 172, 174, 70 L. Ed. 384.
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inder tiis rule eacli case must be de-
termined from 1its varticular facts, 1in

the instant case 1t is adnitted that the
four units of the Parm Credlit Adrinistra-
tion are rederal Instrurentallities creat- L
ed for a wublic purpose, Lven 8o, the wusl
ness of sald units is of a private nature,
Furtherrore, the asctivities of the Famm
Credlt Adrinistration are not tradition-

al federsl _ov:rmment activities, Indeed,
the Suprere Court of the United Stutes, on
a consideration of the federal le islation
in question, siunted as follows: -

'It 18 to be Dorme ln mind that Iederal

land banks, although concededly federal
instrume.tallitlies, possess also saue of

ohe characteristics cof private bDusiness
corporation, see l'ederal Land uLauk v,
Gaines, supra, 290 U, 3, 247, 254, o4 S,

Cte 106, 7t L. LA, 298, Lhe suatute does
not contemplate that their stock is to be
wiiolly, or even cu.efly, govermment owued,
Its acyuisition by private investors 1s
permitted, @ +# % and its subscription by

the borrowing natlionel fam: loan assocla-
tions is compulsory. +# w w The operatlionsa
of the federal land banks are, in part at |
least, for profit, # + # [n the conduct of
thelr business they may enter lnto contracts,
# w w DOorrow money, receive interest and '
fees, # « # pay the expenses and cormissions
of agents, % w» « ana pay dlvidends on thelr
stock, # » % While tley are required to de-
posalt In trust farm moritgs;..es as security
for far: loan oonds, #% + i they may acqulre
ana dispose of property in thelr own right,
including land, + w « They thus have many |
of the characterlistics of private business |
corporations, distinguishing them from the
gcovermment 1ltself =zud LLs nunlcipal subdi-
visions, and fror corpo.aticns wholly govern=
rnent owned and creuted to effect an exclusive-
ly govermiental purpose.' lederal Land Sank
Ve Priddy, 295 U, 5, 220, looc. cit. 232, 23?,
56 8, Ct. 706, T0u, 79 L. de 1406,"



Hon, lartin L. Neaf - 10 - August 26, 1940

In brief, our court seems to apply the test as to
whether or not the agency claiming exermption directly
exercises the sovereign powers of the govermment, In the
instant case, as in the case above, an admitted federal
instrumentality 1s concerned. The Federal Housing
Adrministration, as well as the Farm Credit Adminlistration,
wasg created for a public purpose,  In both instances
the business of the administratiouns 1s of a private
nature, The Federal Housing Administration, through
loans to private persons, asslsts in the erection of
dwellings or, in some instances, insures mortgages
already existing on privately owned real estate, Either
of these functions is that ordinarily carried on by
private individuals or institutions, and cannot be said
in any sense toc be an exercise of the sovereign power of
the federal govermment,

Because of default in a private loan in the instant
case, they have taken over as mortgagee a large area of
private epartment dwellings, Incident to the repossession,
they have taken over, according to the facts given in your
opinion request, a considerable amount of personal property,
such as furniture with which these gpartment dwellings were
equipped and busses which had been used to convey the
residents of this area to downtown St, lLouis, The operation
of these busses and the possession of this furniture cannot
be sald to be an exercise of any of the sovereign powers
of govermment in a democracy. In fact, we fall to find any
authority in the lational Housing Act for the granting of
a mortgage on either of the above cleasses of personal
property or the control of same 1f ownership is obtained
by the Federal Housing Administration,

Under the test laid down, therefore, in State ex rel,
V., Bowles, supra, the personal property described in your
request for an opinion is not exempt from taxation.,

It 1s our conclusion, therefore, in the light of the
foregolng authorities, and in the absexnce of any statute
granting exemption, that the personal property of the
Federal Liousing Administration located in the Villages
of Lucas~iunt and Lanhassett, and not used in the exercise
of any of the goverrmental functions of said administration,
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is subject to the general state property tax and the
seneral property tax levied by any political subdivision
within whose jurisdiction 1t is situated,

Respectiully sutmitted,

ROBERT L. HYDER
Asslstant Attorney General

APFLOVEDS

COVE le HUEWIS
(Acting) Attorney General
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