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LIQUOR: Association of brewers cannot through agreement or
concerted action refuse to sell beer to any dealer
MONOROLIEOY or group of dealers. Such an agreement would be in
violation of the anti=trust laws.

February 9, 1940

Honorable C, Roy Noel, Supervisor
Department of Liquor Control
Jefferson City, Missouri

Dear Mr, Noel:

We have received your letter of February 6, which
reads as follows:

"As you probably know, Walker Pierce,

my predecessor in office, has been
engaged by the brewers of the state

to aid the officers in the enforcement
of the liguor law, and one of the methods
by which they claim to be able to aid

is by taking what they call a "shut-off"
action in the sale of beer to law viola~-
tors,.

Mr, Pierce has explained to me that it is
the plan of the brewers to refuse to sell
beer to any place found to be violating
the law. expresses some concern as
to whether or not such action on the
part of the brewers might be considered
as violative of our restraining of trade
't‘tuto.

Will you please give me the benefit of
your opinion concerning this action on
the part of the brewers. I understand
from Mr, Pierce that he has discussed
this question with your assistants, Mr.
Taylor and Mr, Allebach."
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Under a similar state of facts, the Supreme Court of
Missourl in the case of Reisenbichler vs. Marquette Cement
Company et al, 108 S, W, (2nd) 343, recently passed on the
propositions of law involved in your letter and also refer-
red in the course of the opinion to the applicalble statutes,
In that case, the petition alleged that the plaintiff was
engaged in the retail lumber business in Cape CGirardeau,
Missourl; that the several defendants were engaged also
in the lumber business, some as wholesalers and others as
retallers; that the plaintiff had, in the course of years,
built up a profitable lumber business and for many years
had sold cement and purchased it at wholesale from the
defendants, Marquette Cement Company and Chris Stiver, The
petition then alleged that all the defendants entered into
an agreement, pool, and combination among themselves in
restraint of trade and competition in the sale of cement;
that in pursuance of such combination, pool and agreement,
the defendants, Marquette Cement Company and Chris Stiver,
refused to furnish, or sell, the plaintiff cement; that

uant to said combination and agreement tune defendants,

uette Cement Company and Chris Stiver, regularly sold,
and were still selling, cement to all retail dealers dealing
in that commodity in Cape Girardeau except the plaintiff,
The plaintiff then charged that, as a result of this tom=-
bination and agreement between the defendants, he was unable
to obtain cement for his retall trade as cheaply as his com=
petitors; that plaintiff had been compelled, by reason of
said unlawful combination and agreement, to purchase cement
for his retail trade from a competitor at an advanced price
and at a price in excess of that char by the Marquette
Cement Company; that by reason of unlawful agreement,
the plaintiff's cement business had been destroyed. The
lower court sustained a demurrer to the petition, whereupon
the plaintiff appeéaled. 1In reversing the case and remanding
the cause for trial, the Supreme Court said, l.c. 344:

"We are of the opinion that the first,
second, fourth, and fifth points made
in respondents' hrief are without merit.
The petition deseribed the agreement
alleged to have been entered into be~
tween the defendants., It also stated
its purpose and effect., It is charged
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in the petition that the defendants ente
into a combination, the effect and
of which wast That the defendant m
Cement Company would sell cement to all
of the retall dealers in the city of Cape
Girardeau, who were named as defendants in
the petition, but that no cement would

be sold to the plaintiff, who was also a
retan dealer in cement in said city.
Section 8700 (Mo, St. Amn. Sec. 8700, Pe
6486) reads as follows:

*Any person who shall ereate, enter into,
-'bocmameterporticipauinmy
pool, trust, agreement, combination, con=
federation or understanding with any pere
son or persons in restraint of trade or
competition in the importation, transpore-
tation, mamufacture, purchase or sale of
any product or commodity in this state, or
any article or thing bought or sold whate
soever, shall be deemed and adjudged
guilty of a conspiracy in restraint of trade,
ﬁa?llbomhhedupmvﬂdlnthit
rticle.’

We are of the opinicn that the petition
stated facts sufficient to constitute a
cause of action under section 8700, supra.
It will, therefore, not be necessary teo
discuss the question of whether the peti-
tion is sufileient under the other sections
mentioned, It is evident, from 2 reading
of the seections of artiele 1, e.hnytu' 47
(h. St. Amme. 8.0. 8700 et m.. P.

«)s that the Legislature intended to,

s Prohibit any and every form of

eonhinntion or agreement that may be con=-
ceived, that tends to hinder or restrain
eo-potitim and trade in -nz product or
comuodit By the described in
the petl 1on the daf.ndants s among
themselves, that plaintiff ahmu ho hine-
dered in hia business of buying and nlling
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cement, thereby limiting competition.
In Heim Brewing Co. v. Belinder, 97 Mo.
App. 64, loc. cit. 69, 71 S, W, 691
6925 the Kansas City Court of Ap

sald:

'Any one may exercise a choice as to whom
he will sell his goods, but he can not enter
into a contract whereby he binds himself
not to sell, for in such instance he bear-
ters away his right of choice, and destroys
the very right he claims the privilege of
exercising., After entering upon such
agreement, he is no longer a free agent,'

This court in Dietrich v. Cape Erewery

& Ice Go., 315 lo. 507. 286 8. '. 58.
loc, cit. 43 (14), epproved the ruling of
the Court of Appeals, Note what this
court said:

'Argument is advanced, founded upon the
right of a person engaged in a business
private in character, to buy from wvhomso-
ever he pleases, to sell to whomsoever

he will, or to refuse to sell to a particular
person, The right deces not extend teo the
allowance of an agreement and concerted
action thereunder of such person with othorl
similarly engaged, in the accomplishment

of a common design, to destroy the business
of another, or te the making of an agreement
forbidden by law, and concerted action
thereunder, inflicting an injury upon the
public, What the defendants could have d one
uvo!-nllzr by independant action, is essen=
tilally different from what they might do
collectively, pursuant to an agreement be~-
tween themselves and by concerted action
thereunder., Heim Brewing Co, v, Belinder
97 Mo. App. 64, 71 S, W, 6913 State ex roi.
ve. PSople's Ice Co., 246 Mo, (168) 221, 151
Se We 1013 State ex inf, v. Armour Packing
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CO.. 26’5 HO. (121) 1‘8. 176 3. wl 382.'

The Legislature has declared all such
agreements illegal, Defendents in such
a case will net be heard to say that
the agreement was not injurious to the
publie, This cowrt has soc ruled., BSee
State ex rel, Barrett v. Boeckeler
Lumber Co., 301 Mo, 445, lcc. cit, 524,
526, 266 S, W, 1756 (en banc)j State

ex inf, Major v, Arkansas Lumber Co.,
260 ¥o. 212, loc, cit, 315, 169 S, W,
145,

Under the federal law, the rule appears to be the
same., In the recent case of U. S, vs. Ethyl Buou.nq
Corporation 27 Fed, Supp. 969, decided May 19, 1939, the
District Court for the Scuthern District of New Ygrk
said, l.c. 965:

“The Ethyl CGasoline Corporation has
entered into license agreements with
approximately 123 refiners, who together
refine and sell about 88% of all the
gasoline sold in the United States,

These include all except one of the major
refiners in this country. Each of the
refiner license agreements provides that
lead=-treated pgasoline may be sold te

those jobbers only who are lieensed by
the defendant corporation and this pro=
vision 1s almost Invariebly complied with
by the refiner licensees. Since the
defendants have d enied numerocus applica=
tions for Jobber licenses, meny persons
desiring to engage as jobbers in the sale
of lead=treated gasoline, which comprises
about 70% of all the gasoline manufactured
end sold in the United States, have been
excluded from the market., The unsatisfac-
tory 'business ethics' of the jobrers

has been the principal reason for such
exclusion, -
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- This provision of the refiner license
egreements clearly is in restraint of
trade. BEach agreement calls for ceop-
erative action between the defendant
corporation and its refiner licensee
in the exclusion of unlicensed jobbers
from the market, While a manufacturer
or trader may refuse to deal with those
who do not observe the resale prices
suggested by him, he may not combine
or enter into agreements with intere
mediate distributors to cut off the
supplies of such dealers, Victor Talk-
i.ng Machine Cos Ve Mny, S C’-ro. 271
F, 810; Straus v, Victor Talking Machine
COep 2 Cir., 297 F, 791; cf. Federal
Trade Commission v, Beech Nut Packing
Co., supra."

CONCLUSION

We ccnelude, therefore, that the brewers cannot
agree among themselves or combine in any way by agreement
to r:-fuse to sell beer to any cne persomn or group of ons.
Any one of the brewers belonging to the associetion pan,
of course, sell to whomscever he pleases, or refuse to
sell to anyone. However, any such action cannot lawfully
be taken as a result of an agreement or contract or concerted
action with othsr brewers. No brewer can enter into a
contract whereby he binds himsell not to sell.

Hegpectfully submitted,
. Jde Fe ALLEBACH

Assistant Attorney General
AFPROVEDs

W. J. BORKE
(Acting) Attorney General JFART



