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LI QUOR : 
MONOPO.LIES: 

Associat ion of brewers c annot throu~ a~:le~ent or 
concerted action ref use to sell beer to a~y dealer 
or group of dealers . Such an agreement w uld be i n 
viol ation of t he anti- trust l aws . 

February 9• 1940 

Honorable c. Roy Noel. Supervisor 
Department of Liquor Control 
Jefferson City. M1aaour1 

Dear Mr . Noel: 

We have received your letter at February 6• which 
reada aa followsz 

' 
"As you probably know. Walker Pierce. 
my predecess or in office. has been 
engaged by the brewer• ot the state 
to a id the officer• 1n the enforcement 
of the liquor law • and one of the methods 
by which they cla1m to be able to aid 
1e by t~ng what they call a •shut-orr• 
action 1n the eale ot beer to law viola­
tors. 

Mr. Pierce has explained to me that it ia 
the plan of the brewera to refuse to aell 
beer to any plac e f ound to be violating 
the law. Be e.xprea•ea aome concern aa 
to Whether or not such action on the 
part of the brewera ~ght be considered 
as violative of our restraining of trade 
atatute. 

Will you pleaae give me the benefit of 
your opinion concerning this action on 
the part of the brewera. I underst and 
from Mr . Pierce that he has diacuaaed 
this question wi th your aae1at anta. Mr. 
Taylor and Mr . Allebach . " 



Bon. c. RoJ Noel 

Under a similar state of facta, the Supreme Couri of 
JU.aaouri 1n the case ot Reiaenbichler va . Marquette Cement 
CompanJ et al, 108 s. w. (2nd) 3431 recently paaaed o the 
propositiona of law involved 1n your letter and alao efer• 
red 1n the courae of the opinion to the applicable a tutea . 
In that cue, the petition alleged that the plaintiff waa 
engaged tQ the retail lumber buaineaa in Cape Girarde u, 
Miaaour1J that the aenral de.rendanta were engaged al o 
1n the luaber buaineaa, some aa wholeaalera and· othe aa 
retaileraJ that the pla1nt1.rt h ad, in the .course at ara• 
bu11 t up a profitable lumber buaineaa am .for many ye~· 
bad sold cement and purchaaed it at wholeaale from ~· 
defendanta, Marquette Cement caaapany and Chr1a Stiver The 
petition then alleged that all the defendants entered into 
an agreement, pool, and combination among themaelvea 
reatraint of trade and competition in the aale of ce nt; 
that in pursuance of such ccabination. pool and agree nt , 
the defendants , Jla.rquette Cement CompanJ and Chria St ver, 
ret'Uaed to turn1ah, or .-.11, the plaintiff cement J bat 
P.Ul'•uant to aaid combination and agr9ement ~1e defend nta, 
Marquette Cement CCIIlpanJ' and Chria StiYer, regularly ~o~d, 
am were still selllng, cement to ul retail dealers ealing 
in that cOIIDDOditJ in Cape Girardeau except the plaint tt. 
The plaintit.r then charged that, aa a re!lault ot thia om­
bination and agreement between the defendants, he waa unable 
to obtain cement for hia r etail trade as cheaply aa h a coa­
petitora; that plaintiff ha4 been comp&lled, by reuo ot 
aaid unlawtul combination and agreement. to purchaae ement 
for hia retail trade rroa a compet~tor at. an advanced price 
and at a price 1n exeea• or that charged bJ' the Mar tte 
Cement CompanJ'J ~~ b7 reaaon o~ aa1.4 UDlawtul. agree nt, 
the plaintiff' a cement buaineaa had been destroyed. e 
lower court sustained a demurrer to the petition, wbe upon 
the plaintitr app•aled . In reversing the case and re ding 
the eauae for trial,. the Sup~reme Court said, l . c. M4t 

8 e are of the opinion that the first, 
aecond, fourth, and fi.fth points made 
in respondents' brier are without merit . 
The pe tition described the agreement 
alleged to have been entered into be­
tween the defendants . It also stated 
1ts purpose and effect. It 1s charged 
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1n the petition that the ctefendanta entere 
into a ccab1nat1on ,. the ef"!'ect andupurpoae 
ot which waaa That the defendant -at-quett 
Cement Cc:Qpany ·would aell cement to all 
ot the retail dealers in tbe cit,. ot Cape 
Girardeau~ who were named aa 4efem1anta 1n 
the pet1 t1on. but that no oement wolll.d 
be aold to the p la1nt1tt. who •a alao • 
retail dealer 1n cement in aaid city. 
Seot1oll 8700 {llo. St . Aml. Sec. 8700• P• 
6486 ) reada u follows a 

'~ person who abal.l create• enter i nto. 
: become a membe~ of" or partlclpate 1n anJ 

pool• trust, a~ment • c011lbblat1on. con­
tedel"'at1on or l.Uldentand1ng With ~~ per­
,,oD . or peraona 1n reatra1nt of trade ~ 
ccapeti tion in the 1Ja~t1on, tranapoz-. 
tat1on, manufacture. purchase or aale ot 
an,- product or ccantxiity in thia atate. or 
any article o!' thing bought or a9ld wbat­
aoever. aball be aeemed and adludged: 
guilt,- ot a conapir&c,. in re•traiJlt ot t • 
and abaJ.l be punished as provided 1n thia 
article.' 

• • are ot the op1n1on that the petition 
atated facts autt1e!ent to oonat1tute a 
eauae ot action under aeetiCD 8'700. supra. 
It rill• ther•!'-o:re.- not be naCleaaary to 
d1acua the qaeat1on of Whether the peti­
tion ia autf 1c1ent under the otber eect1ona 
-nt1ono4. It 1a ev1del'lt• tram a r e ading 
ot the aectJ.ona of article 1• chapw• -6'7 
(Jio. st. Ann . sec. 8?00 et aeq •• p. 6486 
et aeq.) • that the LegialatUN intended to• i 
.and did• p:roh1b1- an:r and enr:r fora or 
combination or agreement that may be con­
ceived• that tends to h1Dder or re11tra1n 
competition and trade in U7 product 01' 
eoanodi t:r. B1 the agreement deaor1be4 ill 
the pet1t1on the det~~ta ~··• among 
themAl~e•• that plaintUf should be hiD­
dared in h ia bua1Deaa of buJing and aell1ng 
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cement. thereby limiting coapet1 tion. 
In Heim Brewing co. v. Belinder. 9? Mo. 
App. 64, loc. cit . 691 71 s. w. 691, 
692, the Kanaaa CitJ Court ot Appeal• 
aaid& 

' Any one may e.xe~c1se a choice ae to • ham 
he will sell h1a goods , but he ean not enter l 
into a contract whereby he b1nda hima~lt 
mot to aell, ror 1n such 1natance he bar­
ters a•ay hia right of eho1ee. and deatroya 
the ver:r right he cla~s the privilege or 
exercising. Atter entering upon such 
agJ-eement, he ia no longer a f'l"ee agent.' 

Th1a court in Dietrich v. Cape Brewery 
& Ice Co •• 315 Mo. 507, 286 s . w. :58, 
loc. cit. •~ (1•)• approved the ruling ot 
tbe C·ourt ot Appeals. Bote what this 
court aaidt 

'Argument 1a advanced a rounded upon the 
right of a· person enga ged in a buaineaa 
private in character, to bU7 .from 1fhallso­
ever he pleaaea , to sell to whomsoever 
he will, or to refuse to sell to a particular 
pel'son. The right doea not extend to the 
aUowance ot an agreement and concerted 
action thereundel' ot such person With otbel'a 
a1m1larly engaged• in the accompliabment 
of a common design• to destroy the buaineaa 
of another,· or to the maki ng of an agreement 
.forbidden by law, and concerted action 
thereunder, inflicting an 1Djur7 upon the 
publ.ic. What the detendanta could have done 
severally. b y independant action, ia easen­
t1all y ~1tferent ~rom what theJ might .do 
collectively, pursuant to an agreement be­
tween themselves and by concerted action 
thereunder. Helm Brewing co. v . Belil,lder, 
9? MQ. App. 64, 71 s.~ • 691J State ex rel. 
v. PBople'a Ice Co., 2•6 l!o._ (168) 221. l.Sl 
s . w. 101J Sto.te ex inf . v . Armour Packing 
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Co ., 265 Mo. (121) 1481 176 s . w. 382 . ' 

The Legislature has declared all such 
agreements i l legal. Detendents 1n auch 
a cue wUl net be heard to any that 
tho a greement was not 1njur1ows to the 
public . 'l'hta court has so ruled . See 
State ex rel . Berre·tt v . Boeckeler 
Lumber Co., 301 Uo . 445. loc . cit . 52j, 
525• 266 s . w. 1'75 (en bAnC)J State 
ex 1nf. Ka3or v . Arkanaaa Lumber Co •• 
260 Mo . 212, loc . cit . 315, 169 s. w. 
145. 11 

I 
Under the federal law, the rule appears to be~e 

aame . In the recent cue or u. s . vs. Ethyl t!aaol 
Corpo1'&tJ.oo. 27 Fed . · Supp~ ·959, decided May 19, 1939, the 
D1atr1et Court tor the Southern District ot lfew Ygrk 
aaid• l . e. 965: 

"The Ethyl Gasoline Corporatton baa 
entered into l icense agreement• with 
approximately 123 refiners 1 who together 
re:t1ne and aell about 88% of all the 
gaeoltne sold in the United States . 
Theae include .all except one of the major 
refiners 1n thi~ country. ch or the 
refiner license agreementa provides that 
lead- treated gasoline may be sold to 
those jobbers only who are licensed by 
the de:tendant corporation and this pro• 
via1on 1s almost invariably complied mth 
by the refiner licensees . Since the 
defendanta have d enied IIUIIIel'oua applic a • 
tiona tor jobber licenses, many persona 
desiring to engage as jobbers 1n the sale 
ot lead- treated gasoline. wbieh campr1aea 
about 7of, or all the gasoline manufactured 
and sold in the United States. ~ve been 
excluded from the market . T.he unaatiatao­
tory t business eth1ee • ot the Jobbera 
baa been the principal re:aaon t or auch 
exclusion. ~ 
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· Thia provuion of' the refiner l ieenae 
agreemente clearly is 1n r estraint of 
.trade . Each agreeme-nt callu tor coop­
erative action between the dei'endant 
corporation and 1te refiner licensee 
in the exclusion or unlieerused jobbers 
from the market . Whil e a manufacturer 
or trader may r efuse to 4eal with thoae 
who do not observe the reaale prices 
suggested by him, he may not combine 
or enter into agreements with inter­
mediate distributors to cut oft the 
auppliea of auch dealara . Vietor Talk­
ing Machine Co . v . Iemen,-. :5 Cir., 271 
F. 810; Straus v. Vietor Talking Kachine 
Co., 2 C1r. , 297 F . 7g1J ef~ Federal 
Trade Commiesian v. Beech But .Packing 
Co., supra. " 

CONCLUSION 

e c onclude , theJ"oi'ore, that the brewera. eannot 
agree among themse 1 vea or combi ne 1n anJ way by a"118nt 
t o r ., fuee to sell beer to. any onl> person or group oi'~aona . 
An7 on• or the br~wera belonging to the aaaoe1at1on an~ 
of cOUll'ee, sell to whomaoever he pleaaea, or retuae o 
ael.l to anyone . However,. any such action cannot la lJ 
be taken as a result ot an agreem&nt or contract or· oncerted 
action with oth~r brewers . lio brewer can ent-er into a 
contraot wherebJ he binds himself not to sell . 

APPROVED I 

w. J . iiUiKE 
(Ac ting) At t orney Genera.1 

Respec t:ftllly aubmi tted , 

J . F • ALLEBACH 
Assistant Attorney Genet al 

iJ'FA :RT 


