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LOTTERIES : Trading strump scheme with prize determ ned 
by chance i s lottery . 

Sept ember 12 , 1940 

F J LED 

.... :r . llichael \, . 0 ' her n 
First Ass i stant Prosecuting Attorney 
Kansas Cit y , Missouri 

Dear ,. • O' Hern: 

This department i s in receipt of your r equest 
for an official opinion which reads as follows: 

"~ould you kindly let me know if 
t he following state of facta would 
constit ute a l ottery as defined in 
our Statutes: 

"Booklets like the enclosed , bear­
ing the gold seal, are furnished 
by t he Kansas City Wholesale Grocery 
Company in lots of 100, to grocery 
stores for use by t he stores 1n 
setting t he plan in operation . You 
will note there ia a blank space for 
the grocerJ store to stamp its name, 
and on the opposite a ide i s a apace 
for t he customer t o write hie name 
and addrf'SS • 

11\"lit h each twent y- five cent purchase 
at the part i cular store, t he customer 
is given a receipt . As theae receipts 
accumulate t hey are pasted on the card 
by the customer in the space pr ov i ded . 
~~n completely rilled with receipts, 
the customer i s instructed to return 
the bookl et to t he store where the seal 
i a broken by the groceryman in the 
presence of t he cust omer . After t he 
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seal is broken, i t may reveal 
printed figures of STARS . If t he 
figure of one star appears, t he 
customer receives ~1 in cash , or 
the cash award may be as much as 
ts, depending upon the number of 
stare beneath t he seal . In one of 
t he submitt ed booklets, five atars 
appear beneath t he broken seal . 
In each lot of one hundred booklets 
only five of t hem will contain stars . 
Y,e understand three booklets contain 
one star each, one booklet two stars, 
and one booklet five stars . Should 
the customer hold one of t he five 
booklets entitl ing h±m to t he cash 
award, we are informed t he customer 
is required to sign one of t he earda, 
photostat copies of which are attached. 

0Should the person receive t he ts 1n 
cash , you will note he signs t he card 
agreeing ' to gi ve five of his friends 
the Treasure Cheat Grocery Div idend 
Booklet, and explain bow t hey may 
secure free samples of product, by 
trading at t he store' . We understand 
the cash award is given to t he lucky 
customer ~diately upon t he breaking 
of t he seal and he is not requi red to 
distribute t he requisite number of 
books to his friends before receiving 
the money . 

"The sponser of t his plan admits the 
store does not attempt t o compel the 
customer to distribute the booklets 
and that if it 1s done, i t 1s entirely 
voluntary on t he part of t he customer, 
al though t he s ponsor assert a the 
' winners' are glad to distribute t he 
booklets and perform the services dea1gt 
nated. I t is admitted t l'l...at should t he 
customer fail to keep his agreement, no 
action woul d be taken to compel h±m to 
perform his duties or servi ces. 
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"The Kansas City Wholesale Grocery 
Company contends that the five out 
of the one hundred cuatomers who 
receive 1 , $2 or CS in cash, actu­
ally are receiv ing compensation 
for future services, which removes 
t he cash award from the relm of a 
lottery pr i ze, and makes it a pay­
ment for services . I t i s asserted 
that t he store promoting the plan 
has the r ight to select empl oyees 
or representatives by lot, and pay 
them for t heir services in advance. 

"In addition to the possibilit y of 
the holder of t he booklet receiving 
t he cash money, each holder i s en­
titled to a merchandi se award, which 
is revealed after t he seal is broken. 
t7e are told by t he sponsor t hat the 
various merchandise awards are approx­
imately of the same value, since t he 
customer has t he choice of requesttng 
fifteen cents in cash in l i eu of t he 
merchandise. All customers holding 
booklets f i l l ea-ii t h 100 receipts, 
represent ing $25 1n merchandise pur­
chases, will recei ve the merchandise 
award~ or at t heir option, 15¢ 1n 
cash . 

Section 10 , Article 14 of the Const i t ution o~ 
tri aaouri, provides : 

"The General Assembly shall have no 
power to authorize lot teries or gift 
enterprises for any purpoae , and 
shall pass laws t o prohibit the sale 
of lottery or gift enterprise tickets, 
or tickets in any scheme in t he nature 
o£ a l ottery , in this State; and all 
acts or parts of acta heretofore 
passed by t he Legislature of t his 
State, authorizing a lottery or 
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lotteri es, and all acts amend­
atory t hereof or supplemental 
t hereto, are hereby avoided . " 

Section 4314, R. s . !o . 1929 (?•o . Stat . Ann . See. 
4314, page 3002 ) pr ovides : 

" I f any person shall 1 e or 
establish, or aid or ass ist in 
making or establis~, any 
l ottery, gift enterprise, policy 
or scheme of drawing i n t he 
nature ot a lottery as a business 
or avocation in t his state, or 
shall advertise or make public , 
or cause t o be advertised or made 
public, by means of any newspaper, 
pamphlet, circular, or ot her 
written or printed notice thereof, 
printed or circulated in t his 
state, any such l ottery, gift 
enterprise, policy or scheme or 
drawing in t he nature of a l ottery , 
whether t he same is be1ng or is to 
be conduct~, held or drawn w1 thin 
or without t his state, he shall be 
deemed gu11 ty of a felony, and, 
upon convicti on, shall be punis~d 
by tmpriao~ent in t he penitentiary 
for not leas than two nor more than 
five years, or by imprisonment 1n 
the county jail or workhouse for not 
less t han six nor more than twelve 
months . " 

It will be not&d· t hat bot h the Constitut ion apd t he 
atatutee proht bit any scheme in the nature of a gift enter­
prise. Just what is a gift enterprise baa never be~n de­
fined by the courts of russouri . However, t he lesaa. lexi­
eographera define the term aa • a aeheme for the ::t1a1on 
and distribution of certain articles of property to be 
dete1":1.1ned by chance among those who have t aken a es in 
t he scheme" . Black 's Law Dictionary; Bouvier's Law 
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Dictionary and Anderson's l aw Dictionary. 

Ae was saia 1n Lobman v . State, 81 Ind. 17, he 
words " gift enterprise" bad •. tt-ained such notoriety that 
t he courts would take judicial notice of what was r eant 
when t hey appear in legislative enaetmenta . 

A definit ion as given in Ruasell v . Equitabl e L0an, 
etc ., 129 Ga . 154, 58 s .E. 881, ia especially apiltcable 
to t he !natant case. The Court there said that a gift 
enterprise 1a a scheme under which goods are s old or 
their market value, but by way of inducement each hur­
CQaaer i a g1Ten a chance to w~ a present or a pri~e". 

The acheme present in your request is that a booklet 
ia given to each customer which containa blank spa~es 1n 
which trading atampa are to be paated. The bookle alao 
containa a seal, which, when the booklet baa been illed 
with the a tampa, is opened and the Wl"i t 1ng beneath t he 
seal d1acloaea wbether the holder of t h e booklet ia en­
titled to a nominal prize or gift or ia entitl ed t~ receive 
$1, $2 or in eaah . 

In U1ssour1 it baa been held that a lottery ~elude• 
every scheme or device whereby anything of value i~, for a 
consideration, allotted by chance. State v. Emere~n, ~18 
Uo. 63:5, 1 s. . · (2d) 109. 

The elements of a lottery are: (1) conaiderA~ionJ (2) 
pri ze; (3) chance. State ex 1nf . McKittrick v . Ol f be 
Democrat Pub11a~g Co . , 110 s.w. (2d) 705. 

The weight of authoritiea aupporta the view ihat 
trading stamp achemea are not gift enterpriaea ina much aa 
t he chance element does not enter into auch acheJ:Je • EJtpec­
ially ia this view atrengthened where the term "g•~t enter­
~iae" ia uaed 1n connection with the word "lotte n or 
lotteriea" . 39 A. . L. R. 1036; Humea v . Little Roclt 138 Fed. 

129J Winaton v . Beeaon, 1~5 N. C. 271, 47 S . B. 457 State v . 
Sugart. 1~ Ala. 86• 35 So . 28 . 

However , i t is apparent that t he element of~nce 
ia present 1n t he scheme submitted in your requeat · The 
distri~tion of pr i zea i a dependent upon an arbitr and 
unforeseen dont ingeney, that ia, only one partic1 ~ out 
of a hundred will receive v5 . 00J two will receive 2 . 00 end 
three will receive $1 . 00 each. auch pr l zea to be d ~e~ned 
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solely by what appears beneath the eeal on the eonrumer ' I 
card. 

The company sponsoring t his scheme has attempted to 
take i t out of the class1f1cat1on of a lottery or ~1ft 
enterprise by providing t~~t every person who wina must 
agree to give t o a certain number of ~~s f r iends ot e of 
the booklets and explain how t hey may secure tree famplea 
of the products by trading at t he store. 

In State v . !' eEwa.n, 120 s .w. (2d) 1098 , 1. e• 1102, 
it is said: I 

"* * * 'As fast as atatutea are 
passed or deeisiona made , some 
skillful change is devised 1n t he 
plan of operations, in t he hope 
of getting juet be7ond t he st atu­
tory pro~bition; but, ao long aa 
the inherent evil remains, i t 
matters not how t he special facta 
~Y be shifted, t he acheme i a still 
unla'flful .' " 

While t he persona who win the prizes are req~1red 
to do certain t hings, in conaideration ot the recei,pt of 
t he pr i zes, however, as pointed out in your requea~, they 
are not required to do t hese t hings before receiv1n,g the 
money . t!oreover, t he t hing to be done, that ie , tlle dia­
tribution or the booklets to hie fri ends, i s merely a 
subterf'uge to evade t he lottery laws, beeauae t he wbrk 
done 11 not compatibl e with. the pay recei ved • 

. Prize ia defined 1n Fitzs immons v . u. s ., 156 Fed 
4:77 • aa "anything of value offered as an inducement to 
participate 1n a scheme of chance" . 

In State ex rel. Rome Planters Depository v . ~ughea, 
253 s .r;. 229, 299 Ho . 529, our Supreme Court pointe<l out 
that: 

"This inequality 1n value eonatitutea 
a pr i ze wit~ the prohibition of the 
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constitution if the element o£ 
chance determines the distribu­
tion of t he righta to loan. . " 

In view of t he above we are convinced that ~e 
scheme advanced in your request ia a gift enterpr~se 
and contrary to the conatitution and the statutes bt 
tbia state and should not be allowed to operate. 

CONCLUSI ON . 

It ia, t herefore, the opinion of this depar~ent 
that a trading stamp scheme, of which the amount or the 
prize ia determined b.J the number of stars under t he 
seal on t he booklet, is a gift enterprise within t~e 
prohibition of t he constitution and atatutea of M1,sour1 
and ia illegal . 

Respectfully submitted, 

ARTHUR 0 1 KEEFE 
Aaaiatant Attorney-General 

APPROVED: 

cofELt R. HEW!'M' 
(Acting ) Attorney-General 

AO' K:CP 
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