
LIQUOR BONDS ! A new liquor bond cannot be requ i red of a 1! 
before resuming busine ss af t er a suspension 
license unless a court has prior thereto dec 
bond fo r feited . 

January 18 , 1940 

1 

Eon. ~alker Pierce 
Supervisor of Liquor Control 
Jefferson City, lti ssouri 

Dear Sir : 

We have received your recent letter 
i n part as follows : 

11As a result of t he opinion of 
t he Supreme Court i n t he case of 
State of .lissouri vs . \. ipke and 
Reserve Lutual Casualty Com~any , 
I present this question: 

"Assuming that at a hearing bef ore 
t he Supervisor of Liquor Control t here 
is substantial evidence that t h e per­
~ttee has violated a ·provis1on of 
t he liquor law sufficiently to cause 
the Supervisor to suspend t he opera ­
tions under t he permit , is it within 
t he discretion of t he Supervisor of 
Liquor Control to require of the per­
mittee a new bond before he again 
undertakes t he operations authorized 
by t he permit?" 

--
uor: dealer 
f hi s 
ared the 

Section 13a of the Liquor Laws , Laws of Ciss ri, 
Extra Session 1933-34 , page 82 , provides t hat all d lers 
licensed to sell l i quor by t he drLnk for consumpt ion 
the premi ses where sold at~all, 1n each instance, giv a 
bond in the sum of $2 , 000. 00 . This section reads 1n art 
as fol lows: 
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11 In each instance., a bond i n t he 
sum of two thou sand ( ~2 .,000.00) 
dollars , with sufficient surety, 
to be approved by the Supervisor 
of Liquor Control, must be · given 
for t h e faithful performance of 
all duties ~posed by ·law upon 
t he licensee ., and f or t he faith­
ful performance of all t he re­
quirements of t his act ., * {..\ i~ • " 

The bond s required of-all other liquor deale s , 
that i o, t hose who do not sell liquor by t he drink f o 
consumption on t h e pr emises, are provided for in Sect 
19 of t he Liquor Laws , Laws o f !Jissouri , Extra Sessio 
1933- 34. pa ge 83. This section reads in part as foll 

"Before any a pplication for li­
cense s hall be approved t he Su per­
visor of Liquor Control shall re­
quire of t he applicant a bond., to 
be g iven to t he stat e , 1n t he sum 
of Two Thousand Dollars , with suf­
ficien t surety, such bond to be 
approved b~ t he Supervisor of 
Liquor Control ., conditioned t hat 
t he person obtaining su ch license 
shall keep at all t imes an oxderl y 
hou ae , and that he will not sell . 
give away or otherwise dispose of. 
or suffer t he same t o be done 
about his premises , any intoxicating 
liquor in any quantity to any minor , 
and conditioned t~At he will not vi­
olate any of t he pr ovisions of t hi s 
act and t r..a t he will pay all taxes • 
inspection and lic ense f~es pr ovided 
for herein, together with all fines , 
penalties and f orfeitures whi ch may 
be ad judged a ':;ainst him under t he 
provisions of t h is act . "' 
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I t will be observed in each of the above stat tes 
that the Supervisor of Liquor Control shall require " 
bond" from each applicant in the sum of $2. ooo.oo. I 
does not appear that the Supervisor has been gi ven an 
statutory r ight to exact more than one bond i n connec ion 
with each license . 

As to t he powers and duties of a public er, 
we find t he following in 46 c.J . 1033: 

" Powers conferred upon a public of­
ficer can be exercised only in the 
manner. and under t be circumstances, 
prescribed. by law, and any attempted 
exercise thereof i n any other manner 
or under different circums tances is 
a nullity.u 

Tl:erefore, since t he powers of a public offic r 
can be exercised only under t he circumstances as pre­
scribed by law, and since the Supervisor of Liquor Co 
is permitted· only to require one bond in t he sum of 
:;.,2, ooo •. oo. it would appear that a second bond cannot 
required of a dealer while t he first bond is on file 
in full force and effect unless t he Sup.ervi sor has th 
power and authority to work an actual forfeiture of t e 
first bond at t he time he suspends the license , 

• 
We are convinced that he does not have t his 

authority. The Legislature has never given t he Super 
either a direet or an implied right to'forfe1t such b 
He is given t he right to hear evidence on violations 
the l iquor laws by licensees, and can either revoke o 
pend t he licenses after a hearing~ However , t he Legi 
ture has not said that his findings, as to whether the 
were violated or no~ are sufficient in themselves to 
a forfeiture. 

This power to declare forfeitures appears to e­
main with the courts , and of course t h e eourts may or may 
not see eye to eye with the Supervisor on t he evidenc 
presented. Suppose the Supervisor should find a lie 
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guilty of a violation of law and, as a result . should sus­
pend t he licens·e f'or a period of t h irty days .. Suppos 
further. that a suit were brought on the bond in t he 
cuit court to declare a forf'eiture thereof and that t 
court shoul d f'ind that the licensee did not violate t 
law and ·chat t he bond s hould not be forfeited. It wo 
follow, t hen. t hat t he original bond had been at all 
t imes adequate and sufficient , and since the Supervis 
rAs no au t hority to require two bonds 1n connection w 
one license. each in t he sum of $2.ooo.oo. his action 
requiring t he second bond under ouch c i rcumstances wo 
undoubtedly be a "nullity" . I t necessarily f ollows t 
an unforteited bond is suf'ficient after the period of a 
suspension of a license t o meet the requiraments of t 
law, and it remains so until a forfeiture has been ac 
declared by a eourt of competent jurisdiction. 

S1nee t he Supr eme Court of Missouri has hande 
down its recent decision in t he case of State v. ~ipk 
133 s . ~~ . (2nd) 354, wh i ch involved a f orfeiture of a 
bond, it appears to be clear that t h e courts onl y can 
clare such forfeitures . 

CONCLUSI ON . 

\-.e conclude, therefore , that a liquor licen se 
may resume t he sell ing of i ntoxicating liquor after t 
period of any sus pension given by the Supervisor of Li _uor 
Control under t he origi nal bond on f ile with t he Depa ent 
of Liquor Control, provided t he same has not prior t he eto 
been declared to 'be forfeited by a court of competent uris­
dic tion. 

Respectfully su~tted• 

J . F . ALLEBACH 
Ass istant Attorney Genera 

At-~ROVED By: 

\-., . J . BURKE 
(Acting ) Attorney General 

JFA:VAC 


