LIQUOR BONDS: A new 1iquor bond cannot be required of a liquor dealer
before resuming business after a suspension gqf his
license unless a court has prior thereto declared the

bond forfelted.

Jenuery 18, 1940

A IFILED

//

Yon, Yalker Pierce

Supervisor of Liquor Control
Jefferson City, liissouril

Dear Sir:

e have recelved your recent letter which reads
in part as follows:

"As a result of the opinion of
the Supreme Court in the case of
State of liissouri vs. Vipke and
Leserve liutual Casueslty Company,
I present this question:

"Assuming that at a hearing before
the Supervisor of Liquor Control there
is substantiael evidence that the per-
mittee has violated a provision of
the liquor law sufficiently to cause
the Supervisor to suspend the opera-
tions under the permit, 1is it within
the discretion of the Supervisor of
Iiquor Control to require of the per-
mittee a new bond before he again
undertekes the oparationa authorized
by the permit?"

Section 13e of the Liquor Laws, Lews of lissouri,
Extra Session 1935-34, page 82, provides that all d leru
licensed to sell liguor by tho drink for consumption
the premises where sold shall, in each instance, give a
bond in the sum of $2,000,00, This section reads in part
as follows:
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"In each instance, a bond in the
sun of two thousand (i,2,000,00)
dollars, with sufficient surety,
to be approved by the Supervisor
of Liquor Control, must be glven
for the faithful performance of
all duties imposed by law upon
the licensee, and for the faith-
ful performance of all the re=-
quirements of this aect, * + % "

The bonds required of.all other ligquor deal
that is, those who do not sell liquor by the drink fo
consumption on the premises, are provided for in Sectl
19 of the Liquor Laws, Laws of !issouri, Extra Session
1933=-34, page 83, This section reads in part as folla

"Before any epplicetion for 1li-
cense shall be approved the Super-
visor of Ligquor Control shall re=-
gquire of the applicant a bond, to

be given to the state, in the sum

of Two Thousand Dollars, with suf-
ficient surety, such bond to be
approved by the Supervisor of

Ligquor Control, conditioned that

the person obtaining such license
shall keep at all times an orderly
house, and that he will not sell,
give away or otherwise dispose of,
or suffer the same to be done

about his premises, any intoxicating
liquor in any quantity to any minor,
and conditioned that he will not vi-
olate any of the provisions of this
act and that he will pay all taxes,
inspection and license fees provided
for herein, together with all fines,
penalties and forfeitures which may
be adjudged acainst him under the
provisions of this act."
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it will be observed in each of the above statyutes
that the Supervisor of Liguor Control shall require "a
bond" from each applicant in the sum of $2,000,00. I} .
does not appear that the Supervisor haes been gliven any
statutory right to exact more than one bond in connection
with each llcense.,

As to tre powers and duties of a publiec offiger,
we find the following in 46 C.J. 1033: .

"Powers conferred upon a public of=-
ficer can be exercised only in the
manner, and under the circumstences,
prescribed by law, and any attempted
exercise thereof in any other manner
or under different circumstances 1is
a nullity."

Trerefore, since the powers of & public officer
can be exercised only under the circumstances as pre-
scribed by law, and since the Supervisor of Liquor Co
is permitted only to require one bond in the sum of
$2,000,00, it would appear that a second bond cannot
required of a dealer while the first bond is on fille
in full force and effect unless the Supervisor has th
power and authority to work an actual forfeiture of the
first bond at the time he suspends the licenses

trol
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We are convinced that he does not have this
authority. The Legislature has never given the Supervisor
either a direct or an impllied right to forfeit such bonds,
ie 1s given the right to hear evidence on violations
the liguor laws by licensees, and can either revoke oy sus-
pend the licenses after a heerings Iowever, the Legisla=-
ture has not sald that hils findings, as to whether the|laws
were violated or not, are sufficient in themselves to work
a forfeiture.

This power to declare forfeltures appears to re-
main with the courts, and of course the courts may or may
not see eye to eye with the Supervisor on the evidenc
presented., Suppose the Supervisor should find a licensee




Eon. Walker FPlerce -4 - January 18, 1940

pgullty of a violation of law and, as a result, should | sus-
pend the license for a period of thirty days. Suppose,
further, that a sult were brought on the bond in the ¢ir-
cuit court to declare a forfeiture thereof and that the
court should find that the licensee did not violate the
law and that the bond should not be forfeited., It would
follow, then, that the original bond had been at all
times adequate and sufficient, and since the Superviasgr
kas no authority to require two bonds in connection with
one license, each in the sum of §2,000,00, his actlon |in
requiring the second bond under such circumstances would
undoubtedly be a "nullity". It necessarily follows that
an unforfeited bond is sufficient after the period of |a
suspension of a license to meet the requirements of the
law, and it remains so until a forfeiture has been actually
declared by a court of competent jJurisdiction.

Since the Supreme Court of lissouri has hend
down its recent declsion in the case of State v. VWipka,
133 S.W, (2nd) 354, which involved & forfeiture of a liquor
bond, it esppears to be clear that the courts only can |[de-
clare such forfeitures.

CONCLUSION,

Ve conclude, therefore, that a ligquor license
may resume the selling of intoxicating ligquor after t
period of any suspension given by the Supervisor of Liaguor
Control under the originel bond on file with the Depa nt
of Liquor Control, provided the same has not prior thereto
been declared to be forfeited by a court of competent juris-
diction,

Fespectfully submitted,
J.F. ALLEBACH

Assistent Attorney General
Ar ROVED By:

V"eJ. BURKE
(Acting) Attorney General
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