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When entitled to commitment fees from 
county. 

December 3 , 1940 

Hon. L. A. Pickard 
Presiding Judge 
Dunklin County 
Kennett , Misaouri 

near Sir: 

· We are in receipt of your request for an 
opinion under date of November 27, 1940, as follow : 

"There has been some controversy 
over a period of months between this 
County Court and t he Sheriff relative 
to the payment of commitment fees of 
~1.00 each on persona committed to 
the County Jail. 

"Some 18 months a go, auditors from 
the St a t e Auditors Office , in checking 
the recorda of Dunklin County. advised 
the Court not to pay the monthly com­
mitments which had been received by the 
Sheriff t.rom County Revenue funds, c l ai 
1ng that these co~tmenta were due to 
be filed in coat billa submitted to the 
Circuit Clerk for approval and payment 
by the State. 

"The Sheriff contends that many com­
mitments are made in m1sdenteanors and 

ILE D 

I 



Hon. L. A. Pickard -2- December 3 , 1 40 

investigation s where coat billa 
do not originate and go up to the 
Circuit Cler k• and it ia on such 
commitments as t h ese that the 
Sheritf contends he ahould receive 
p&Jment !rom the County Court from 
County Revenue . 

"For aome 15 or 18 months. a1nce 
being advised by the State auditors, 
this Court baa declined to make pay• 
ment to the :sheriff , and 1n aa much 
aa t he present aher i!t ' a term ot 
or!ice expires at the end of thia 
year ·he 1a very anxious that dia­
poaal be made of his elaima J there­
fore, we would like t o have an opini­
on !rom you in detail, setting forth 
the position the County Court should 
take in t his matter . " 

In determining t hose coats wh ich are to be pa 
by t he county, we should consider t he following at tutea: 

Secti on 3825 R. s . 14o . 1929, which reads as 
follows: 

"Whenever any person shall be 
convicted of any crtme or mis­
demeanor he shall be adjudged to 
pay the costa, and no coats incurred 
on hia part, except feea tor board, 
shall be paid by the state or county.'' 

Section 3827 R. S . Mo. 1g29, aa r ollowa: 



Hon. L. A. Pickard -3- December 3 , 19 

• 

•When the defendant is aentenced 
to imprisonment in the county Jail, 
or to pay a tine, or both, and is 
unable to pay the coats , the county 
in which the indictment was found 
or intormation f' i led shall pay the 
coats , except such a• were incurred 
on the part of t he detendant." 

And, Section 3828 R. s . Mo . 1929, as tollowa: 

"In all capital eases, and those in 
which imprisonment i n the penitentiary 
ia the sole puniahment for the offense, 
1t the defendant is acquit ted, the coat 
shall be paid by the atateJ and in all 
other tria~ on indictments or 1nf'or.ma­
t1on, if t~ defendant ia acqUitted, 
the coats shall be paid by the county 
1n which the i ndictment was found or 
intormation 1'iled, except when the proa -
cutor aball be adjudged to pay them or 
it shall be otherwise provide4 by law. • 

The term •costa• when found in the above .statutea 
would, in each instance, inelude the :f'ee due the 
for committing the de~endant to jail . Summarisin , the 
county should pay t he sheriff ' • commitment fee in the 
following inatancea: 

(1} When t he defendant is senteneecl to 
imprisonment 1n the county jail• o 
to pay a tine, or both, and is una 
to pay the costa; 

(2} in all caaea where the defendant 1 
acquitted , if the poaaible punish­
ment which coul d have been inflict 
included 1mpr1JODment 1n the count 
Jail or a fine . 
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The above rules apply in either Just ice courts or c urta 
of record. Bef'ore t he count.7 m&J' paJ criminal coat , 
in caaea before juaticea of' the peace, there muat b 
a compliance with Section ~851 R. s. Mo. 1929, wh1 
ia aa f'ollowa: 

"WheneTer the atate or county ahall 
be liable under the provisions of t h ia 
article, or any other law, for costa t 
incurred in any examination of any t 
felony, or in the trial of any mia· 
demeanor before any juatiee of the 
peace, it ahall be t he dut7 of such 
justice to make out, certi.fy and re­
turn to the clerk of the circuit or 
criminal court of the county a com­
plete tee bill• specifying each 1t·em. 
or service and the f'ee therefor, to­
gether with all the papers and docket 
entries in the caae; and it &hall 
thereupon be the duty of such clerk 
to make ou t a proper fee bill of auch 
costa, which ahall be properly and 
legally chargeable against the stat e 
state or county, which shall be ex­
amined by the prosecuting attorney, 
and proeeeded with i n all reapecta 
aa a fee bill made out for costa in­
curred in auch court of record.• 

Therefore• all fee billa for which the count7 
be liable muat come from t he off'ice of the cireu.i~ 
ot this County, an4 be examine4 by the prosecuting 
whether auch teea were incurred in the Ju•t1oe co 
in the circuit court, and t he court could not pa7 
coata mentioned in paragraph three ~ your letter 
coat billa do not reach the ottice of the circuit 
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In no caae eould t he county pay a commitment oe 
where suspects were picked up and no chargee ever 
tiled. 

In connection with the above, we also wiah to 
cal l your attention to ~ection 3510 R. s . Mo. 1929 
wh ieb reada aa followa: 

"When the i ntormation is baaed on an 
affidavit tiled with t he clerk or 
delivered to t he prosecuting attorney , 
aa provided for i n aeotion 3505, t he 
peraon who made auch affidavit ahall 
be deemed t he prosecuting witness, 
and 1n all caaea in which by law an 
indictment ia required to be indoraod 
by a prosecutor, t he person who makea 
t he affidavit upon whi~ t he int'orma­
tion ie baaed, or who Yerifiea the 
information, shall be deemed t he prose­
cutor; and 1n case t he proaecution ehal 
fail 1"rom any cauae, or the detendant 
shall be acquitted, auch prosecuting 
witneaa or proaecutor aball be liable 
for t he costa in the caae no otherwise · 
adjudged by the court, but the prose­
outing attorney aha1l not be liable 
tor coats in any caae. " 

The prosecutor ia required to endorse ~sel1" aa a 
prosecuting witneaa 1n the f ollowing cases, aa p ro 
vided by Section ~s•2 R. s . Ko ~ 1929, which ia aa 
f ollowa: 

"Bo indictment for any treapasa 
aga 1nat t h e per son or property ot 
another, not amounting to a 1"elon7, 
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except tor petit larcen7, and 
no indictment tor the disturbance 
of the peace of a person, or for 
libel or slander, shall be pre­
ferred unless the name of a prose­
cutor ia indorsed aa sueh thereon, 
thua: 'A B, proaecutor., ' except 
where the same ia preterre4 upon 
the information and testimony of one 
or more grand jurors , or of some pub­
l ic officer in the necessary diaoharge 
of his duty . If the defendant be ac­
qpitted or the prosecution fails , 
judgment shall be entered aga i nst such 
prosecutor for the coats . " 

The liability of the county ia briefly summa ized 
in the caae of Stat e v. Williams, 92 Mo . · App . 44.3 , 1 . 
c . •so , as rollowa: · 

"* ~ * The oount7 1a not liable 
in case or misdemeanor , unleaa the 
defendant be acquitted and there is 
no pro•ecutor who is liable for coats 
or in caaea when the defendant ia 
convicted and ia unable to pay the 
coat . * * *" 

CONCLUSION. · 

It ia , therefore , the conclusion o£ t h is depa 
ment that the county is liable for t he sheriff ' s c 
mitment fee i n misdemeanor cases where the defend 
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ia acquitted and t here is no prosecutor who is 
liable ror eoata. in caaea where the defendant ia 
convicted and is unable to pa7 the costa, and 1n 
c.aaea where the defendant is acquitted, Where the 
possible puniabment is eit her eon.finement in the 
penitentiary or fine and imprisonment in t he count 
jail. 

Reapectrull1 submitte , 

ROBERT L. HYDER 
Assistant Attorney Ge eral 

APPROVED: 

COVELL R. HEWITT 
(Acting) Attorney General 


