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(1) In cities less than ten miles f r om 
SPECIAL ROAD DI STRI CT: county court council men cannot vote for 

road commiss i oner by proxy . (2) Council­
men and other officers may change vote f or 
commiss i oner prior t o final appointment by 
order of record . 

February 8 • 1940 

FILED 
Honora~le • Ol iver Raach 
·Proaeeuting Attorney 
Jetter~on County 
Hillabqr o, Miss ouri 

Dear s~r1 

e acknowledge receipt ot your letter requesting an 
opinion from t~ department . which reads as tollors: 

nOn February 5 • i n ace ordance v i th 
Section 8026 R. s . Mo . 19291 the mayor 
and members of tho city c ouncil of t he 
Cit y or DeSoto met wi th t he cou:1ty court 
at ~lsboro to elect n cammiasione~ f or 
the DeSoto Special Road District . The 
City of DeSoto is nine mil es trom 1Iillsboro, 
t he county seat . 

There we e two candi dates for the position~ 
namely Davidson and Loren3 . On the first 
ballot the vote was Davidson 6 1 Lorenz 6 . 
However, one of t he votes f or Loreoz was 
a vote by proxy. Tho proxy vote was by a 
councilman who was ill and unable to a t tend . 
So you can see that without the proxy the 
vote woul d have been Davidson 6• Lorenz 5 . 

A second vote was t hen taken and on the 
aecond ballot the vote waa Davidson 5 1 
Lorenz 7, counting the prozy. fuo waa 
elected? Is the proxy a proper vote 1n 
this case?" 
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Ron. w. ~liver Rasch -2- Februart a. 1940 

Section 8026• R. s. Mo. 1929• reads in part as followat 

"The may-or and membera of the cit,- council 
of any city or town within an:r speci•l 
road district thus organized• together 
with the members of the county court ot 
the countr in which aa1d d1atr1et is lo­
cated, at a meeting to be held in the 
county court room• at which meet1ng the 
prea1d1ng judge ot the county court shall 
preside and the eountr clerk shall act 
·aa clerk• within two weeka af'ter the 
voters within the terri tory or such pro­
poaed d1atr1ct eha11 adopt the prov1s1ona 
ot thia artie le., shall• bJ order o~ ft• 
cord to be kept by the county clerk• 
appoint a board of c01111das1oner • eempoaed 
of tbHe persona. des1guat1ng one to 
aerve for three years._ one r ·or two yeara 
and one tor one year. and in Feb~f 
every year thereafter one ca.niasionel" 
ahal~ be appointed as above apec1fiect. 
to aerve tor three years J * * * * * * * 
hov1ded• that where the city ia loc.ated 
a greater d1atance than ten IDiles f'rQm 
the _.ting place of the county colll"t• 
the maJO'!- and clt:y council of the c1 t7 
or town wlth1n the road d1atl'1ct for 
whieh eomm1as1onera are to be ~·pointed .. 
ma7 make a written cert1.t1eate of their 
eho1.ce of the cCIIIlll1as1oner or c~aaioners 
to be appetnted. dea~gna~1ng their tirat • 
. aeeon4 and third eho1c.e and seal the aame 
and tranami t lt to the count:y cl~rk by 
mall or bJ apec1al me .. Gger .n<1 the choice 
and eelectt.on designated in auch certlli.cate 
ahall be g1Ten the aame cona1derat1on u 
though the boarcl and m&)'Ol' were preaent 
at the meeting of the court& Pr~vided-
that aueh cert11'1eate aball be g1ven oYer 
the aignature o~ the mayor or acting m&J'OJ' 
attested by the aeal of the c1t:r and sig­
nature of the city clerk." 



Bon. w. Oliver Raach February 8, 1910 

F~om the aboYe statute, it ia plain that the ma,-or 
and membera of the c1tr counci~ of a citr witb1D a apeeial 

- road d1atr1ct, organised tmder proY1aiona o~ Article IX, 
Chapter 42, R. s. Ko. 1929• together with the 1118mbera of 
the count7 court.- at a meeting to be held 1n the count7 
court ~ 1n Februar7 ot each ,.ar • shall appoint a 
cc:.n1as1oner tor three ,.ara bJ order of record to be 
kept bt the cou.nt7 clerk. ACcording to rour letter at 
the •t*tlng held at Hillsboro to elect a. coamd.aaiooer 
for th• DeSoto apecial road diatr1ct, a Mr . Davidaon an4 
a Ill-. Loreu recelve4 a1x Yotea each on tbe tirat ballot, 
but one of the votea for LoNna waa by prox7 Cor a council­
aan, who wae unable to attend. 

4~ c. J., Section 291, page 103~. atateaa 

"An officer, to whoa a discretion i• 
entru.ted, cannot delegate the exerciae 
thereof, * * " 

It ie plain that the otficera in queat1·on, 1n aelect-
1ng a ca.misaioner, are •~rciaing a diac~tion vested 1n 
thea by law. Furtberaore • Sectioa 8026, supra, by prov1din8 
a Jll8thod tor a .. .mer o~ the citr council to vote by not 
being present when the city 1a located a greater d1atance 
than t• miles from the meeting place • clea%"17 evidence• 
a le~lative intent that a councilman cannot vote unleaa 
he ia preaent under &n7 other circumatancea. However, 
Section 8026, supra, doea not provide tor the election ot 
a ca.mtaaioner, but tor hia appointment by an order ot 
record to be kept b7 the county clerk. llhen the judgment 
or d1aeretion of an ezecutive officer baa been ccapletely 
and t~l7 exerciaed 1n the pe rformance o~ the specific duty, 
the act= performed ia beyond h1a review or recall. 46 C. J. 
SectioD 292, page 1~. HoweYer. i~ such diacretion ia not 
ccapletel7 and t1nall7 ezerciaed• it nec•aaar1ly follows that 
hia ac~ can be reviewed and recalled. 'lhat DaYidaon wu 
not ~17 appointed after the tirat ballot la evidenced 
by the ,tact that he ••• not appointed by order ot record 
and en~red bJ the countr olerk, and that a aeeond vote wu 
taken. 
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Hon. W ~ Olive r Reach FebruarJ 8 ~ 1940 

It 1a evident trcm yolll' letter on the a •cond ballot 
one or tho-a& present changed his vote. as well aa the pr(XQ' 
vote which gaTe Lorenz a majoritJ wit-hout co\8lt1ng the 
Pl'0%.7 'Wote llhicb~ 1n our opinion• ahould not be c ounted. 
I f the majoritJ so Toti ng f~ Loreu cauaed CllCh appo1nt­
m&nt tq be made of record bJ the COllXltJ ele"l'k• then we 
think~tion waa f1na1 and tbat Lorena waa lepll7 appointed 
aa c as1oner. It the appointment baa not b;;n finall7 
coaple eel bJ an orde~ ot r ecord a. required b7 Section 
8026, supra• we auggeat that another aeeting could be held .. ~ 
to appQint a cCBIIiaa1oner within the terma ot Section 6026 
in the ,IBA!lnW outl1.ned above. 

COJJCLUSI ON 

ID Tl•w of the above • it 1a tbe opinion of thia depart­
ment that a eounciJ.an of a cit 7 1n a apecial road district. 
when such city 1a not located at a greater distance than 
ten mile• ~rom the •et1ng place or 'the county court. can 
not vote f or a road c1alli•e1oner b7 p:zoox,-. 

It ia our further opinion, under tbe fa_cta atated in 
,our leltter• that Dav14aon, although he had a ·a..jor1t7 ot 
thoae p;Haent on the t1rat ballot. waa not finall7 appointed 
ea.n1es~oner, with1l'l the-- meaning or Section 8026• unleaa 
hie appo1nt11Mtnt waa entePed or record b)' the count7 clerk 
before the otf ieera there present changed tbelr votea. 

' 
I~ ie the further opinion o~ th1a off ice that Lo~~ 

waa ap~i 1ted 1~ • majo?it:r of those present •oted tor him 
and ca~ed the appolnt.ent to be enterecS ot record b7 the 
county elerk. U the appo1rlt.ent baa not be.u r1na117 com­
pleted by an order of recorda then a major1tJ or thoae preae~ 
and ent~tle4 to a.ppoint ma:r st.1ll appo.in~ a cc.miaaioner aa 
provided 1n Section 8026_., supra. 

Ve~7 truly y aura • 

HARRY H. KAY 
AP?ROVEPI Aaaiatant J.tt orne,- Gen~ral 

3. E. TAYLOR 
(Acting) Att orne7 General HHK &RT 


