Richmond Heights under 1940 Census
entitled to three councilmen., How

appointed and term.

Municipalities:

August 20, 1940 <

re Le Reo Robertson
City Counsslor
Richmond Feights, !flssouri

Dear Sir:

Your letter of July 1, 1940, presents to us the
following facts: Richmond Helghts is a city of the
third class with alternative form of governrent, Its
legislative body now consists of g layor and two
Councillmen, According to preliminary reports on the
1940 United States Census, sald city now has a popu-
lation in excess of 12,000,

Upon these facts you ask: Is Richmond Heights
now entitled to anothner Councllman, and, if so, the
method by which he 1s to be selected?

The answer to this question depends upon several
points which we now consider,

Section 6909 as amended Laws 1939, P. 541, appor-
tions the number of councilmen cities of this class
shall have on populatlion breclkets. For a city having
a population of 12,00Q and less than 20,000 there is
provided a Mayor and three Councilnen.

The first point 1s: ¥ay the preliminary Census
report be rellied upon to authorlize the city to have
three Councilmen? VWe are of the opinion it can be,

In ¥ay v. oniteau County, 134 S. W, (2d) 381 (Vo.
Sup.) the Court sald this, concerning the effective
date of the 1930 Federal Census, 1, c. 83:

"+ # % Clearly the event which
terminated the multiplication of
votes method as a basls for fixing
salaries occurred when the census
was available, = = #"
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See ?lao Carter County v. Huett, 259 8, W, 1057 (i‘o.
Supe ).

In Ervin v, State, 44 S, W, (2d) 380 (Tex.) the
questlon involved was whether or not a Jjury had been
properly selected, due to a population change that
made other provisions of the lew apply. The Court
considered the point at length, stating, 1. c. 381:

"There 1s no specific provision

in the Act of Congress June 18
1029 (13 USCA Sec., 201 et seq.),
with reference to the time of
final snnouncement of the census;
nor 1s there any provision as to
the time the census shall become
effective., Under the terms of

the Act of Congress NMarch 6, 1902,
Sec. 11 (13 USCA Sec, 4), the
Director of the Census is required
'to kave printed, published, and
distributed, from time to time,
bulletins and reports of the pre-
liminary and other results of the
various investigations authorized
by law,' Substantially to the
same effect is Seetlon 13, Act of
Congress June 18, 1920 (13 USCA
Sec. 213), which imposes on the
Director the duty to have printed
preliminary and other census bulle=-
tins and final reports of the re-
sults of the several investigetions.
Sectlon 205, 13 USCA reeds as fol-
lows: 'Bach supervigsor shell per-
form such dutles as may be lmposed
upon him by the Director of the
Census In the enforcement of this
chapter,! etc.

"In Holcomb et 8l, v. Spikes, 232

S. W, 891, 894, the Court of Civil
Appeels at Amerillo, Tex,, in hold-
ing thet a preliminary announcement
of the census by the Director was an
official pronouncement of which the
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public and all officiaels may tele
notice, said: 'It would seem by

the gct of 1902 dutles were ilumposed
upon the Director to publish and
distribute bulletins and reports of

the preliminary and other results

of the various investigations auth-
orized by law. Tkis, in so far as

we can ascertain, is the only method

to inform the public end of giving

it access to the inforaation ascer-
tained and compiled by the enumera-
tors and supervisors. It would seen
when bulletin 1s so published and
distributed 1t then becomes an offl-
cial pronouncement under the law, of
which the public and all officieals

may take notice. # # « 1In this case
the undisputed facts show the Census
PBureau, under the signature of its
Director, lsesued a bulletin showing
before the election the population

of Lubbock County to be 11,096, This
seems to have been official, This in-
formetion eppears to have been given to
leading papers of the state., Under the
leaw this information could have been
obtained in no other way than tlrough
the Director's officlal aect, without
violating the law and subjecting the
perties to a charge of felony. Ve think
the case of elson v, Edwards, 55 Tex,
389, indicates, when the enumerators!’
list i1s filed, as required by the law,
as it then existed, this made it such
evidence as that publle officials could
and should act upon it. There was no
otler method provided, or shown requiring
a proclamatlion placing the census in effect.!

"In the case at bar, the preliminary en-
nounceuent of the census contalned a
statement that the figures were prelimi-~
nayy and subject to correctlon, “ouch~-
Ing the effect of this statement, we
quote further from the opinion in Holcoumb
et al. v. Oplkes, supra, es follows: 'It
ig insisted that the Director of Census
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gave a certificate to the effect

that the count for the census was
sub’ect to correction., If this
certificate was authorized by the

act, we do not believe it should

be held that this evidenced that

the census was not complete under

the terms of the law when the Di-
rector had offlclally pudblished
"and distributed bulletins thet the
populstion was over 10,000, It is

not a fact thet the official count

was Incomplete or was not correct.

In fact, hls subsequent eertificate
shows 1t was correct, and that his
bulletin had been properly issued.

The bulletin, we believe, officially
anmounced the population as shown by
the list forwarded by the enumerators
of Tubboek county and supervisors of
the district, and that as filed in

the archives of the census office it
was open to the public., The statute
authorlzed, I1f there was an incomplete
or erroneous enumeratlon, that it
could be amended or taken anew, The
bulletin does not indicate that it

wag lncomplete or negligently done,.
but rather indicates it may be subject
to correction. It does not carry the
idea tlat it was incomplete, but that
it was complete. Ve think, when the
bulletin was given to the publie,
officials who were required to act
with reference thereto may take offi-
clal notice that the enumeration had
been made and was then *n the archives
of that office, subject to the 1inspec-
tion of the public in which the popu-
latlon of Tubbock county had been de-
termined. The fact that it may be cor-
rected does not indlcete thet the census
was not complete and then a publie docu-
ment undeyr the law,!
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"In the case of lerndon v, Excise

Board of CGarfield County et al.,

147 Okl, 126, 295 P, 223, 224, the
Supreme Court of Oklahoma had under
conslideration the question es to
whether a preliminsry announcement

of the census of Enid, 0Okl,.,, by the
supervisor of the district embracing
said city was binding upon officials
who were required to asct with refer-
ence to the population of sald city.
The case of Iolcomb et al. v, Spillkes,
supra, was clted in support of the
conclusion that the preliminary an-
nouncement was an official pronounce-
ment of which the public and all of-
ficlals took notice and by which of-
ficiels who were required to act in
reference to the population therein
stated should be guided. After citing
the statutes relat to the duties of
the Director of the Census and his
supervisors, the court said: 'Thus it
follows that the supervisor was clothed
with authority to perform the dutles
imposed upon him by the Director of the
Census, one of which duties was the
preliminary announcement of the census
involved in the case at bar, 5So then
the preliminary announcement of liay 3,
1930, was an official announcement of
the census of Enid; moreover, the cer-
tificate of the Director of the Census,
dated September 22, 1930, showing a pop-
ulation of 26,398, was official even 1if
not final, It follows that the city of
Enid fell into the classification con-
tained in sectlon 4691, Ce 0o S. 1921,
providing for said court,!

"It appeers trat the statutes of Okla-
homa provided for a city court in citiles
having a population of more than 25,000
and less than 55,000, as shown by the
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last federal census. The prelimi-
nary announcement of the population
of Enld was held to automatically
bring said city within the operation
of the statute., See, also, State v.
Braskamp, 87 Iowsa, 5828, 54 li, W, 532,

"The opinion 1s expressed that the
preliminsry announcement of the cen-
sus of the city of Abilene was an of-
ficisl pronouncement, This gnnounce-
ment was made prior to the time the
Jury commissioners selected the panel
from which the jury was drawn. The
announcement of the population in the
preliminary report should have been
the guide of officlels whose duty it
was to sct with reference thereto.
The effect of the preliminary announce-
ment was to place the county of the
prosecution under the provisions of
article 2094, Revised Statutes 1925,
as amended, # # "

For other cases to the same effect see: Board of
Com'rs. of Coal County v. Mathews, 206 P, 481 (0Okl.):
Elliott v. State ex rel. Kirkpatriek, 1 P, (24) 370 (0kl.)
and Underwood v, Fickmen, 39 8. ¥, (2d) 1034 (Tenn.).

In the last cited case, the Court had before it a
question of selary change due to a different population
classification arising from the 1930 Federal Census. The
Court stat’d, s Ce 1034:

"The census of 1930 was taken pursu-
ent to Chapter 28, Acts of Congress
of 1929 (13 USCA Secs. 201-213%{

"By section 1 (13 USCA Sec. 201) it
is provided that & census population
shall be taken by the Director of the
Census Iin the yeer 1930 and every ten
years thereafter.
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"By section 2 (13 USCA Sec., 202) it
is provided: 'The period of three
years beginning the lst day of
January in the year 1930 and every
tenth yeer thereafter shall be known
as the decennial census period, and
the reports upon the inquiries pro-
vided for in sald section shall be
completed within such period,’

"By section 6 (13 USCA Sec, 206) it

1s provided that the census of the
population shall be taken as of the
lst day of April, and it is made the
duty of each enumerator to commence
the enumeration of his district on

the dey following, unless the Director
of the Census in his discretion shall
change the date of commencement of the
enumeration in said district by reason
of climatiec or other conditions which
would meterially interfere with the
proper conduct of the work; but in any
event, it shall be the duty of each
snumerator to prepare the returns and
forward same to the superviscr of hils
district within thirty days from the
commencement of the enumeration.

"By section 13 (13 USCA Sec. 213) the
Director of the Census is suthorized

to have printed by the Publie Printer,
in such editions as he may deem neces-
sary, preliminary and other census
bulletins, and final reports of the re-
sults of the several investigations
authorized by this statute, and to pub=-
lish and distribute said bulletins and
reports.

"By section 18 (13 USCA Sec. 218) the
Director of the Census 1is autlorized at
his discretion, upon the written re-
quest of the Governor of any state or
territory or a court of record, to fur-
nish such Governor or court of record
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with certified coples of so much

of the population returns as may be
requested, upon the payment of the
aectual cost of malking such coples
end ¢l additional for certification.

"Prom the foregoing, it will be ob~-
served that the census shall be taten

as of April 1st, that the Director is
given three years to complete his
report, but 1s authorized to malre
preliminary reports from time to time,
No specific provision 1s made for pub=-
lishing official reports, and the
statute does not fix a definite date
when the new census becomes effective.
The only loglecal conclusion is that it
becomes effective on April lst, and
such, 1ln our opinion, was the intention
of Congress, Should we adopt any other
date, 1t would result in irregularity
end nonuniformity. For example, two
countles could be raised by the same
census to another class; the population
of one might be officielly determined
on July lst and the other on Octcher
1lst, so that in the one county the clerk
would begin drawing the increased selary
three months before the clerk in the
other county would be entitled to the
additional compensation, Theoretlically,
et least, they are entitled to the same
compensetion, and to construe the law as
contended by complainants would reault
in inequality and injustice.”

Our examinaticn of the recent amendments to the
Federal Census Act (13 USCA 201 et seq.) does not dis-
close any change that would affect the conclusions
reached in the above cases., Further, the ar t ad~-
vanced in Underwood v. Hickmen, 39 S, W, (2&; 1034,
seems to be sanctioned by the Court in this state in
Kay ve Monlteau County, 134 S, W, (2d) 81, It was there
contended that the census dld not become effective until
the county court recelved an official certification from
the Director of Census. In enswer to this, the Court
sald, 1. ¢. B3:



Ure TLe R, Robertson -9 - Avgust 20, 1940

s # ¥ If the section were to be
interpreted as contended for by
plaintiff then one county, by ac~-
quiring a certificetion of the
population immediately when evail-
able, would be paylng salaries on
the census baslis and another county
in the same classification, which
had not obtained such certificetion,
would be using the other method,
This would destroy the uniformity of
the lﬁw and such was never intended.
CRETE

-

In our opinion the census for the year 1940 was
"available" immedietely upon its publication or pro-
nouncement to the public by the Director or his sub-
ordinetes., That this pronouncement is an official one
mist be assumed, since to rule otherwise would be bo
accuse those who made the release of violeting the law,
Only the Director of Census 1s authorized to make an
ennouncement (13 USCA 213) and each supervisor can only
do that which he 1s directed to do by the Director (13
USCA 205, 208).

The adoption of this position might at first blush
appear to run counter to the uniformity requirement laid
down in Xay v. loniteau County, supra, but it is not so
when we consider that the census, relates back to, and
1s taken so as to reflect the population as of April 1,
1940 (13 USCA 206). It does not even purport to reflect
the population eas of the date the announcement is made
by the Director.

The wording of the particular act with which we are
concerned does not llmit the spplication of the new
census until "sscertained" by the Director. It provides
three councilmen for citles of that class, "hav a
populetion of twelve and less than twenty thous .
¥hile the 1940 census does not purport to give the popu-
lation of Richmond Ileights now or in the future, it is
the count for the next ten years unless the city desires
to take its own census (Section 7256 R. S. Yo, 19229).
Certainly Richmond Helights had such a population on April
1, 1940 and wes so found to have by the Director of Cen-
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sus in an officlal announcement,

Saeld city 1s therefore

entitled to snother Councilman,

The next questlion: Is there & vacancy existing in
the office of Councilmen in said city”

In State ex rel, Browm v, !‘¢’illan, 10G ‘o, 153, 159,

it 1s said:

Mo s

% Ve think that both authority

and the spirit of our institutlons
favor the view that when en office 1is
created, and no restrictions for fill-
ing the vacancy eare imposed, a vacancy
arises inso facto.

"1The word "vacancy" aptly and fitly
describes the condition of an office
when it is first created, and has been
filled by no incumbent.! ‘'ialsh v, Com=
monwealth, 89 Fenn, S5t, 426, In State
ex rel. v, Askew, 48 Ark, 89, the
supreme court of that state seid:

'Vacancy is the state of being empty
or unfilled., Vacant lands are unoccu-
pled lends, Vacant house ls an unten-
anted house. A vacant office 1s an
office without an incumbent; and it gan
make no difference whbther the office
be & new or an old one, An old office
is vacated by death, resignation or re-
moval, An office newly created becomes
o facto vacant in its creation. And

vtate ex rel. v. County Court, 50 lfo.
57 Niae I Soecling or TEr opuat
seld, 'This 1: a new office created by

this act and 1 facto becomes vacent
in its creation. “Todes ¥. Hampton,
101 :-. C 629 OGEEE 'F. uta €, Ind.
326."

See alsc Stete ex inf, Fadley v, Burkhead, 187 Yo.
14, 35 and State ex rel, Buskirk v, Doecker, 56 1o, 17,
21, where it is held that a newly created office ipso

facto becomes vecant on its creation.
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Section 6909, Laws 1939, p. 541, creates the three
offices of Councilmen in certain cities of the required
population, therefore, Richmond Feights, meeting the
population requirements of the sct, now has a vacancy
exlsting in one of these offices,

Section 6909, supre, provides:

"1 % # If any vecancy occurs in
gsuch office, the remaining members
of said counell shall eppoint a
person to f1ll such vacancy during
the b=1anco of the unexpired ternm,
* % B

That provision is cleer and no comment is needed,
however, the act 1s not so clear as to the length of
the unexpired term for which the eppointment 1s madse,

Section 6909, supra, provides:

"In every such city there shall be
elected at the first regular munici-
pal election held after the taking
effect of this act, and every four
years thereafter, a mayor and (the
proper numwber of5 councilman * » ="

Section 6721 R. S. ¥Yo. 1929 provides:

"A general election for the elective
officers of each city of the third
class shall be held on the first
Tuesday in April after the organiza-
tion of such city under the provi-
slons of this article, and every two
years thereafter, = # 2"

VWe are not advised wien Richmond feights was organ-
1zed and cannot state when the term of this appointee
will explre, but due to the further provision of Sectlon
6909, supra, that appointee will only serve until the
next regular election in seid city. That arises from
this provision of the statute:
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" & 2 The terms of office of the
mayor and councllmen or aldermen in
such city in office at the beginning
of the termsof office of the mayor
and councllmen first elected under
the provlisions of this sectlon ahall
then ceese and determine » = +,"

The term of the Councilman appointed to fill this
vacancy will end, 1lilre the terms of the !'ayor and other
two Councilmen, st the comrencement of tba terms of the
Tayor and three councllmen elected at the first electlion
held after the efféctive date of Section 6509, Laws 1939,
Pe 541, The effective date of this section was November
1, 1939 (Sectlon 659, Lews 1939, p. 478).

CONCLUSION.

It therefore 1s our opinion that Richmond Ileights is
now entitled to three Councillmen; thnat thrhere exists a
vacancy in one of said offices which vacancy 1s to be
filled by appointment by the remaining member of the
Councll; end that the person so sppointed shall serve
until tle next regular city election occurring after the
effective dete of Section 6909, laws 1939, p. 541.

Respectfully submitted,

LAWREICE L. BRADLEY
Agslastant Attorney=-Ceneral

APPROVED:

EﬁiEhJ !E. hEl a.IJ.

(Acting) Attorney-Ceneral

LLB:CP



