
COUNTY AUDl ·r oR : (l} 1,1 a:\ pres~ntlyn::Jte sign effeotive · on ~ay. n~e~ ; 
(2) Go;,3rnor c ary'mike prospec tive appo.J..;:t :a;n m of 
effective on da~ named in resignation ; (~} ~ or 
resignation . ·oailiffs to a t t end upon court; 

SIL!:3.IFF : ( ·1 ) aas authori t~ to sel e c t 
( 5 ) Forbidden t o ent er i n to special contract as to compen-
s ation . 

November 19, 1940 

ur. s . J . Shepherd 
Auditor, Buchanan County 
Courthouse 
St • . Joseph , Misaouri 

Dear ~r. Shepherd: 

You have orally r eques ted t hat we furnish you 
an opinion on the following facta& 

(1) Can t he present Auditor of Buchanan County, 
who haa been elected to the off'ice ot 
Sheriff, r esign presently but not to take 
effect until a day named ? 

(2) If t ne answer to question one is in the 
affirmative , can t he Governor make a 
prospective appoi.ntment effective on the 
day named? 

(3) Can the circuit judges aelect the bailiffa 
for t heir r es pective courts, or does the 
sheriff determine who i s to be selected? 

{4) a~ a sheriff enter into an agreement to 
be pai d a stipulated sum monthl~ for 
mileage i n serving summona? 

You have further requested that we submit to you 
a for~ of resignation. 

I 

Section 12200 , R. s . o . 1929 , relates to the 
offi ce of co'Wlt ,y auditor and pr ovi des that the Governor 
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maJ fill vacancies occurring by reaignationa 

• At the general election in the 
year 1902, and ever y four years 
thereafter, a county auditor shall 
be elected b~ the qualified voters 
of such counties, who ahall be c~­
m1ssioned by the governor and ahall 
enter upon t he discharge of hia 
dutiea on t he f irst ~onday in 
J anuar y next ensuing hia election, 
and shall hold h is office tor the 
term of tour years, and until hie 
successors shall be dul' elected 
and qualified, unless eooner re­
moved f rom office; and whon any 
vacancy shall occur 1n the office 
by death, resignation, r emoval , 
rerusal to act or other wise, it 
shall be the duty of the governor 
to fil l such vacancy by appointing 
aome eligible person t o said office, 
who ahall d ischarge the dutiea 
thereof until t he next general 
election, at which ttme an auditor 
shall be chosen for the remainder 
of the ter.m, who shall hold hie 
office until his s uccessor is duly 
elected and qualified, unless sooner 
removed . • 

There can be no doubt of the right of a county 
auditor to resign h is office. The Supreme Court i n the 
ease of State ex rel . v . Bus, 135 Mo. 325, 1 . c. 331, 
said: 

•What ever doubt may exiat in same 
jurisdictione as to the right of a 
public officer to resign his office 
without t he coneurrenc& of the 
officer or body which has t he power 
t o act upon it, all doubt ia r emoved 
i n this atate by a cons titutional 
recognition of the right. The con­
stitution (aec . 5 , art. 14) declareaa 
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" ' In the absence · of any c ontrary 
provision, all off icer s now or here­
af'ter elect ed or appointed, subject 
to the right of resignation , shall 
hold office during their official 
terms , and until t heir successors 
shall be duly elected and qualified. '" 

46 C. J . , Section 130, page 979, in discuss~ 
prospective resignations, .states as follows: 

• A prospective resignation, even 
though accepted, doesnot take 
effect until the day named; * * •• 

In the case of State ex rel . Berry v. McGrath, 
' 64 Mo. 139, a judge of the circuit court transmitted hie 
resignation to t he Governor in July, 1876 , which restgna­
tion was expressed to take effect on the 31st day ot 
December, 1876 . The court, .in holding tbat its acceptance 
prior t o December, 1876, would not vacate the office, 
said (1 . e . 141): 

"Now, notwithstanding t he fact that 
Judge Henry's r esignation was trans­
mi tted to the governor in July, 1876, 
he c ontinued to be judge of the 27th 
Judicial Circuit until the 31st day 
of December, 1876 . On that day, a nd 
not before, did his resign~tion take 
effect , no matter when it was accepted 
by the governor. From that day, and 
not befor,e, did his office become 
vacant. As the relator claims to have 
been elected prior to that t~e, he 
was elected before any vacanc{ ·existed 
and without authority of law. 

In answer t o your first question, it is our 
opinion that you may presently resign from off ice ~ that 
same will not take effect until the day named. 
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l;I 

46 C. J . , Section 6.\1 page 952, in d1scusa1 ng 
prospective appointments to rtl l vacancies i n public 
office, states that: 

•The general rule is that a prospec­
tive appoin t ment to till a vacancy 
sure to occur 1n a public off ice, 
made by an officer who, or by a body 
which, as t hen constituted, i s em­
powered to til~ the vacancy when it 
arises is, in the absence of a law 
forbidd~ng it! a valid appointment , 
and vests tit e to t he office in the 
appointee.• 

The above rule would permit a prospective appoint­
ment t o till a vacancy, absent a law forbidding it . 

Section 11, Article V, of the Missouri Constitution, 
pro•idea when the Go•ernor may till vacancies in office: 

• when any office shall become vacant, 
the Governor, un1ess otherwise pro-
vided by law, shall appoint a person 
t o fill such vacancy , who shall con-
tinue 1n ottice until a succeaaor 
shall have been duly elected or ap-
pointed and qualified according to 
law. • 

Under the above section t he office muat be ~acant 
in order t o authorize an appointment by the Governor . The 
question then ia - When a oes the office become vacant so aa 
t o authorise it to be tilled b~ the Governorf 

The court in the case of State ex rel . Boecker, 
56 Mo . 17, 1. e. 21, said: 

•rn this latter case t he judge ~ho 
wrote t he opinion of the court, 1n 
defining 'flha t a V1lcancy is , and when 
it happens, says: 'There ia no 
technical nor peculiar meaning to the 
word •vacant,• as uaed 1n the Con­
stitution. It means empty, unoccu­
pied, as applied to an off ice with­
out an incumbent. * * * An existing 
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orf i ce without an i ncumbent is 
vacant, whether it be a new or an 
old one.' 

urn Biddle vs. Villard (10 Ind., 
62), i t was held that to consti­
tute a complete and operative resig­
nation., there must be an intention 
to relinquish a portion of the term 
of an office, accompanied by the 
act of relinquishment. •Hence,' 
says t he court, a ' prospective 
r es ignation may in point of law, 
amount but to notice ot an inten­
tion to resign at a tuture day or 
a proposition to so resign, and for 
t he reason that it is not accom­
panied by a giving up ot the office, 
possession is at111 retained and may 
not necessarily be surrendered till 
t he expiration of the legal term ot 
the office, becauae the otticer may 
recall hia resignation; may withdraw 
hia proposition to resign. He 
certainly em do this at any time 
before it is accepted, and after 
it is accepted he may make the with­
drawa1 by the consent of the au­
thority accepting where no new rights 
have intervened.•• 

Vacancies in office clearly cannot take effeot 
until the day named 1n the prospecti•e resignation, no 
matter when accepted. Until sueh date then, there is no 
vacancy for the Governor to till, and any attempt to fill 
the office by a proapective appointment would be clearly 
contrary to t he abov~ constitutional provision. 

In answer to your aecond question, it is our 
opinion that the Governor cannot make a prospective appoint­
ment effective on the day named 1n your resignation. 
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II I 

Section 11518 , R . s . l'>to . 1929 , provides in 
part as follov1s: 

t nat : 

"Lver~ sher iff * * * * * shall 
att end upon all courts of record 
a t eve r y ter m * * * * * * * *" 

Se ction 1870 , R. s . .Mo . 1929 , pro.vi des in part 

"The s everal sheriffs sha ll attend 
eacn court held L .i. thei r counti es 
it- * * * *·" 

Section 11513 , .R . s . Mo . 1929 , _> rovides that 
deput,,. aherL·r s are app ;... i nted by the sheriff , sub j ec t to 
t ne approval of t ne j udg e of the circuit court: 

"AnJ sheriff a~~ appoint one or mor e 
deputies , wi t h t he appro'bation of the 
judge of the circuit court; and ever~ 
suc.t1 a ppoin t ment , with t he oath of 
off i ce i ndor sed thereon, shall be 
f iled i n t he of~ ice of t a e c~erk of 
t he circuit court of t he county." 

Section 11bl 4 , rt . S. Llo . 1929 , provides the powers 
anu duties of deput~ sheriffs: 

"Ever~ deputy sher iff shall possess 
all t he pavers ana ma-J perform any 
of the duties prescribed by l aw to 
be performed by the sheriff . " 

b7 c. J. , Secti on 114 , page 771 , i n d iscuss i ng 
t 11e dut :Y of tho· sheriff t o attend upon t he court, s tates 
that: 

"It i s . the d.ut ., of t he sheri ff when 
he cannot a ttend to such dut i es in 
person, t o appoin t deputi es to attend 
upon t 1.1.e tertna or t he court, and when 
s uch ueputi es ar e put i n charge of 
juries t ne ter m ' ba111f.f ' is applied 
t o them. " 
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a have been unabl e to f i nQ arw constitutional 
.;r s t at ..ttor;:. provis ion V~hic.Ll v.oul d au t hori ze circuit 
judges t o select their own bailif fs . 'fhe extent of their 
a ilthoritJ is t o appr ov e tne appointment of deputies 
&elec ted by the sheriff . 

I n answer t o your third question , it i s our 
opin i on that t he sheriff has authoritJ to selec t any 
deput~ , app roved by t he jud6e , to attend upon the cour t 
a s bailiff , provided the lat ter ha .. fully qualified . 

I V 

1 3 c. J ., Section 3 78 , pa ge 441 , p rovide s i n ~ rt 
as follows : 

" Ihe rul e is well- sett l ea t hat where 
f uos or sal ari e s az· ~ ostablishea f or 
services of public of ficers , t he polic) 
of the law forbi a s special c ontracts 
as. to co· .pensation be t ,, een the.n and 
t !lO public . -:1- * ·:t *" 

Section 11 ?89 , H .• S . ... o . 1 ::~29 , pr ovi ues l i'>. part 
as follows : 

" tor each mile actua.ll., traveleu 1n 
s e .·vin __ o.nJ " enir J suaMons , v.rit , 
subpoe~a or ot he r or der uf court 
• hen s er ved illO~e ~1an ~ ive ~l~s 
f ro.u t he pl ace wnere tue court is 
.nel a , proviaed t hat sucil mileage 
shal l not be char 0 ed f or more t han 
one witne s s subpoenaed or venire 
s~~aons or othe r writ served in 
the sane cause on the same t rip • ••• 10" 

~ ~ * * * * * * ~ * ~ • 

"* o ~o il f f •• m eaBe oes or serving any 
writ, SUITC110ns or other l egal process 
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•shall be collected un1ess the 
sheriff shall actually travel 
t h e d istance f or which he makes 
such charges * * 4 * * * * * •• 

Section 11792 , R. s . Mo. 1929, provides that: 

• sheriffs, county marshals or 
other officers shall be allowed for 
t heir services in criminal eaaes . 
and in all proceedi ngs tor contempt 
or attae~nt aa tollowas Ten eenta 
for each mile actually traveled in 
serving any venire summons, writ , 
subpoena or other order of court 

when ser ved more than fiYe miles 
trom the place where the court is 
held: ProTided, that such mileage 
shall not be charged for more than 
one witness subpoenaed or venire 
summons or other writ aerved in 
the same cause on the same trip. • 

It is readily apparent that the statutes contem­
plate that sheriffs be paid •tor each mile actually traveled• 
i n ser ving summons, and not on a monthly bas ia. 

In answer to your fourth question, it is our 
opinion that a sheriff is forbidden t o enter into an agree­
ment to b e paid a stipulated sum mon t hl y tor mileage in the 
service of summons . 

v 
In the case ot State ex rel . v. Boecker, 56 o . 

17 , 1 . e. 21, t he court, i n holding that since t he Governor 
had authority to make the appointment 1n the case of a 
vacancy , the r esi gnation should be addres s ed to h1m and not 
t o the county court, said: 
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"As by the t erms of the law , the 
Governor alone has t he authority 
to make t he appointment 1n eaae of 
a vacancy, it would aeem to follow, 
t hat i n order to make the resigna­
tion operative, it should be ad­
dressed to him. This is unques­
tionably the general principle, that 
when power i s bestowed upon a par­
ticular officer, when a vacancy 
occurs, to fill the same by appoint­
ment, that t h e resignation should be 
sent t o ~ that he may accept it, 
and t hen proceed to the discharge 
of his functions in t he premises. 
The County Court had no jurisdiction 
over the matter whatever. There is 
no authority empowering it to take 
any s t eps or authority in the eaae . 
The resignation pl aced on tile in the 
recorda of the court, waa a paper not 
legally or rightrully there , and had 
no mare effect than if it had been 
retained in the possession of the 
defendant . • 

And i n the ease of State ex r el • . Kirtley v . 
Augustine , 113 &o . - 21, 1 . e. 24, the court, atter again 
atatins t he above rule, points out that no particular form 
is required for the r esignation: 

~And the aut horit y to til l the 
vacancy being wit h t he governor, 
here likewise r ests the power to 
accept t he r esignation. In order 
t hen to create a vacancy in the 
office held by Augustine his resig­
nation must have been lodged with 
the governor, anci bf the governor 
accepted . · There beLng no particular 
mode pointed out by statute or by 
the Constitution, this resignation 
may be in writing or by parol. No 
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particular form is required . It 
is onl} necessary that t he i ncumbent 
evlnce a purpose to r elinquish the 
off i ce--that this purpose be com~ 
municated to the prop r authority, 
and that this r esignation be accepted 
either in terms, or something tanta­
~ount thereto, such as appointing a 
successor, etc. Edwards v. United 
States , 103 U. s . 471-•74; The People 
v . Board or Pol1ce 1 26 Barb. 502• 
Mechem on Public Ofricea and Offlcera, 
sec. 414, et seq.•• 

Honorable Lloyd C. Stark 
Governor of l• 1ssour1 
State Capitol 
J efferson City, M1saour1 

Dear Sir: 

_____ ,1940 

You are hereby advised that I will resign, vacate 
and surrender t he office of Auditor of Buchanan 
County , MisS> uri, the _ day of ~ 1940. 

~e are of the opinion that the above form or resig­
nation is aurrieient. 

APPROVED: 

COVELL R. HEWITT 
(Acting ) Attorney-Generm 

:t.1W :Eg 

Reapecttully submitted , 

MAX WASSERUAN . 
Assistant Attorney-General 


