PENS1ONS? Juagment for old age assistance
for 1937 and 1938 may be paid

OLD AGCH ASSISANCE: out of the appropriation for the
payment of old age assistance or
pensions for the years 1939 and 1940.

January 11, 1940

Hone. Forrest Smith
State Auditor
Jefferson City, Missourl

Dear Sir:

This will acknowledge receipt of your
request for an official opinion under date of
December 11, 1939,

Restating your request - On the 30th
day of November, 1937, Maude Gibbons Galvin was
removed from the old age assistance roll by the
State Social Security Commission for the reason
that she was not 70 years of age. This claimant
duly eppealed to the Commission for a hearing,
and after the hearing, the Commission refused to
reinstate her on the roll., An appeal was duly
taken to the Circuit Court and that court ruled
that the claimant was 70 years of age in November,
1937, and was qualified in every other respect
for old age assistance and restored her to the
roll as of November 30, 1957. The State Social Se~-
curity Comuission appealed from this finding and
the Kansas City Court of Appeals affirmed the
decision of the lower court and overruled a uotian
for a Rehearing on June 19, 1938,

You now inquire as to whether or not you
can legally draw a warrant on the state treasury
payable to Maude Gibbon Galvin for old age assis~
tance for the period from November 30, 1937 to
December 31, 1938, upon proper requsition of the
State Social Security Commission. /
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The Springfield Court of Appeals in the
case of Hughes v. State Soclal Security Commission
of Missouri, 128 S. W. (2d) 671, 1. c. 673, in hold-
ing that the trial court was within its Jjurlsdictipn
in restoring sald claimeant to the roll as of the
date she was stricken therefrom, sald:

"We also think and hold that the

trial court was within its Jjuris-

diction in holding as of the date

of the trial October 20, 1938, that

the applicant 'is entitled to all

the assistance which she was draw-

ing at the time of being stricken |
from the rolls.8

Also, the Xansas City Court of Appeals in the case of
Galvin v. State Soclal Security Commission of liissouri,
129 8, We. (zd.) 1051’ l. ¢l 1055. seid:

"We conclude that when the court ad- .
Judged that respondent we restored to |
the roll the law wrote into the judg=- '
ment that such restoration was of the

date of the erroneous removal and that

the words in the Judgment, 'as of

November 30, 1937', were unnecessary

and added nothins to the force of the

Judgment."

Therefore, there 1s no guestion as to the lognlitj of the
Judgment. s

The question boils down to this. Can this
Judgment be legally paid out of the 1939=40 appro=
prietion as passed by the Sixtieth Geneoral Assembly
for the payment of old age assistance or panalona}

The fact that 1t did not become an obligation
on the state until June 19, 1939 #@ contendeq by the
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State Soclal Security Conmission will not be pass
upon at this time for the reason that 1t is of no im~
portance now since same can not be paid out of the
1937-38 appropriation for the reason that the appro-
priation lapsed on the last day of December, 1938,
The law is well established that an appropriation
act expires at the expiration of two years unless |
it is made a continuing appropriation, and in this
case that was not done.

Article 10, Section 19 of the Kissourl Lone
stitution provides that no money shall ever be paid
out of the state treasury except in pursuance of an
appropriation, and further prohibits the payment
out of any appropriation after the expiration of
two years. article 10, Section 19 of the Constitu=
tion of Missourl reads as follows:

"No moneys shall ever be pald out

of the treasury of this State, or

any of the funds under 1ts manage=

ment, except in pursuance of an
appropriation by lawj; nor unless such
payment be made, or a warrant shall

have issued therefor, within two

years after the passage of such appro- .
priation actj and every such law, |
making & new appropriation, or cone
tinuing or reviving an appropriation,
shall distinctly specify the sum
appropriated, and the object to which

it 1s to be applied; and it shall not
- be suffisient to refer to any other

law to fix such sum or object. 4

regular statement and account of the
receipts and expenditures of all .
public money shall be published from

time to time."
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In State ex rel v. Hays, 49 Mo. 604, 1l. ¢
€05, in holding that the treasurer should not hon
any warrant drewn without an appropriation when sdid
appropriation 1s exhausted, the court said: ‘

"The treasurer cannot be required to

pay cut the funds intrusted to his

keeping unless appropyriéted; as the |

minister of the State, with no dis-
cretionary powers, he must disburse

when and as, and only when and as, \

the law-making power shall direct.

{Oonst, ifo. Art. XI, Sec. 8) FHe

usually looks only to the warrant, |

but is not bound by that if drawn

without an sppropriation. 4And if m

approprietion lawfully made be ex- |

hausted, his payments must necessarily
stop. lence that part of the return
denying, in effect, that there 1is

money in the treasury appropriated |

for the purpose, furnishes a complete
excuse for his refusal,"”

in State v, Holladay, 64 Mo. 526, 1.,
ce 527, the court, in holding that an appropriati
possesses no validity, force or even exists utert
the lapse of two years, and that a warrant cannot
drewn without arn appropriation, said: .

|
"From a consideration of these two
sections, 1t seems q:ite obvious that ;
no appropriations of money find recognl- |
tion in the constitution except 'regu~
lar approprations,' and that such cannot
be made except at regular legislative ‘
sessions, occurring biemniallys This '
view of the matter receives abundant
confirmation in the prohibitions of sectl
19 of article X, that 'no moneys shall
ever be paid out of the treasury of this
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State, or many of the funds under its u
management, except in pursuance of
an appropristion by law; nor unless
such payment be made, or a warrant |
shall have issued, therefor, within |
two years after the passage of such '
appropriation act, and every such
law meking & new appropriation or
continuing or reviving an appropria-

* tion, shall distinctl; specify the sum
appropriited, and the object to which
it is to be applled; and it shall not
be sufficient to refer to any other
law to fix such sum or object,! etec.

"The act of March, 1870, is clearly in-
consistent with the provisions of the
consitution above guoted, and in con-
seguence thereof, and in conformity
with what the schedule ordains, the
provisions of that act ceased when the
constitution was adopted. For although
the sections of the constitution Just
cited, do not in express and direct
terms inhibit the auditor from draw=-
ing his warrant in favor of a claim- ,
ant who relies on an appropriation

more than two years old, yet those
sections, by necessary and inevitable
implication, accomplish the same reasultj
for 1t cannot, with any show of reason, ‘
be claimed that a warrant can be drawn
without an appropriationi but as just
seen, no appropriation possesses any
validity, force, or even existence,
after the lapse of two -years."

Likewise, in the case of State ®x rel. v.
Gordon, 236 Moe 142, l. ce¢ 157 and 158, the court in
holding that the treasurer is prohibited from paying
any warrant out of any fund under his management, ex-
cept in pursuance of regular appropriation made by
law, saild: '
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"We cannot agree to that contention.
It is provided by section 43, article
4 of the Constitution of this State
that: 'All revenue collected and
moneys received by the State from any
source whatsoever shall go into the
treasury, and the General Assembly ‘

shall have no power to divert the

same, or to permit any money to be

drawn from the treasury, except in
pursuance of regular appropriations

made by laws' And by section 19,

article 10, that: 'No moneys shall

ever be pald our of the treasury of

this State, or of any of the funds

under its management, except in pure
suance of an appropriation by law;

nor unless such payment be made, or

a warrant shall issued therefor,

within two years after the passage of suc
appropriation acty and every such law,
making a new appropriation, or continuing
or reviving an appropriation, shall
distinctly specify the sum appropriated,
and the object to which it is to be
applied; and it shall not be sufficient
to refer to any other law to fix such
sum or object.! ‘

"The language of the foregoing provisions
of the Constitution is clear and ex=
plicit and forbids the payment of money
from the State treasury 'received from
any source whatsoever'! or 'of any funds |
under its management' except in pur- ‘
suance of regular appropriations made

by law. Because of this constitutional
inhibition we have no difficulty in de=-
clding that in the absence of an appro=
priation made by the General Assembly

for that purpose no funds ¢ be law=-
fully paid out of the 3State trmury ror ‘
the supprort and main ce of the
department, nor wo relator be en 1t10d
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to the audit and allowance of his
accounts for salary and expenses.”

Therefore, since -it is useless to look to
the appropriation for 1837 and 1938 in payment of
this Jjudgment for the reason same has expired, we
will examine the appropriation act for payment of
the 0ld age assistance as passed by the Sixtieth
General Assembly, and found on page 97, Laws of
1939, to determine if this judgment may be paid
out of that appropriation, or if that act restricts
the payment of 0ld Age Assistance to such assistance
thaet may accrue for the years 1939 and 1940,

Said sppropriation act, including the title, roudh
in part as followst

"AN ACT appropriating money to the ‘
State Soclal Security Commission,
complying with an Act passed by
the 59th General Assembly - 1937
Laws of lissouri, pages 467 to 478 |
inclusive end as amended by Aots |
of the 60th General Assembly
creating a Soclal Security Commis-
sion, and defining its duties as
followss Pensions or assistence: |
to persong €5 years of age or over,
who are incapacitated from earning
& livelihood and are without means
of support, aid to dependent chil-

ald or relief in cases of
public calamity, administration of
purposes of said Aet, Child Welfare
services, and for the care of the
Children's Home at Carrellton for
the years 1939 and 1940, with an
emergency clause.

"0ld age assistance, aid to dependent

children, a2id or rellef in case of pub=-
lic calamity. %There is hereby appropriated
out of the State ireasury, chargeable to
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the Genersal Revenue fund, the
sum of fwenty-nine Million Seven
Hundred Fifty Thousand Dollars
($29,750,000,00) peyable to the |
State Seocial Security Commission,
complying with an Act passed by

the 59th Genoral Assembly - 1937

Lews of Missouril, pages 467 to 478 - |
inclusive and as amended by Acts of

the 60th General Assembly creating

a Soclal S curity Commission and

defining 1%- duties as follows:

"pensions or assistance
to persons sixtyefive
years of age or over,
who are incapacitated
from earning a livell-
hood and are without

means Of sup ortee.ess+$1%7,500,000.00

Aid to Dependent '
Childr.ﬂqocooct...ocloc-.5 £50,000,00

Ald or relief in |
case of publie '
c.llmit,..oo.-o-.ooo.-cQQG.SOO.OOOQOO'

In the mo of State ex rel. Smearing v.
Thompson, 45 S, W, (24) 1078, 1, ¢« 1078 and 1079,
& similar gquestion was raised with reference to tﬂu
payment of a blind pension. In that case the claim=-
ant was removed from the roll on April 1, 1926,
4hereafter, on January 11, 1929, the Blind Commis~
sion ordered her name restored to the roll as of
Septem-er 12, 1988, fromwhi h date a regular quater=-
ly payment was made to said claiment. ‘lhoreartor.‘
on May 8, 1931, the Blind Commission ordered sald
claimant to be reinstated on the roll as of April 1,

19088, However, in that case the State Auditor re-

fused payment of the pension for the period betwe

April 1, 1926, the date she was removed from the roll,
and September 12, 1928, the date she was restored thereon,
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for the reason that the current appropriation was
not available for that purpose. In that case the
appropriation act was very much like the lpproprit-
tion act for the payment of old age assistance fo
the years 1939 and 1940.

The court, in that case, held that the ‘
claimant was entitled to receive her pension between
those dates hereinabove referred to, out of the
current appropriation for the reason that the P
object of the eppropriation act was to pay pensions
to deserving blind as provided in Chapter 51 of the
Hevised Statutes of Missouri, 1929, and that the |
following language used in the title of the app
priation act

"for the bilennial period beginning |
on the first day of January, 1931,

and ending on the 3lst day of Decem= .
ber, 1032," |

merely limited the period within which the appro=-
priation was avallable in conformity with Section
19 of the Constitution of Missouri, and has no re+
ference to the time when the right to said pension
for the payment of which the appropriation is made,
should accruees The court, in so holding, saild:

|
"The Appropriation Act in question is '
entitled: 'An Act appropriaeting money
to pay salaries, wages and per diem, for | «
the original purchase of property, for
the repair and replacement of property,
for the operative expenses and other
purposes of the commission for the blind, ‘
and to pay pensions to the deserving
blind, for the biennial period begin=-
ning on the first day of January, 193R, |
and ending on the thirty-first day of
December, 1932, w th an emergency clause.!
(Laws 1931, pe 64.) |
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"Section 2 of the act 1s as

follows: 'There 1s hereby appro-

priated out of the state treasury,
chargeable to the blind pension fund

the sum of two million five hundred
thousand dollars ($2,500,000.,00) or

8o much thereof as may be needed to

pay pensions to the deserving blind

as provided for in chapter 51, KRe= '
vised Statutea, 1929,.¢

"Section 19, article 10, of the Con=-
stitution provides: 'No moneys shall
ever be paild out of the treasury of
this State, # # # except in pursuance
of an appropriation by lawj; nor unless
such payment be made # # # within two
years after the passage of such appro-
priation act} and every such law, make
ing a new eppropriation, or continuing
or reviving an appropriation, shall dis~
tinctly specify the sum appropriated,
and the object to which it 1s to be
applied,?'

"The only question here is whether the
payment which relatrix seeks to have

made out of the state treasury is with-
in the tobJject' to which the appropria-
tion under the act just set out is to |
be applied. If it is a "pension to the
deserving blind as provided for in Chap=-
ter 51, Fevised Statu es, 1920,!' it is.
The language in the title of the Appro-
priation Act, '"for the biennial period
beginning on the first day of January,
1931, and ending on the thirty-first day |
of December, 1932,' if read into the act
itself, merely limits the period within
which the appropriations made shall be
avallable, in conformity with saild sec~
tion 19 of the Constitutionj it has no ,
reference to the time when the right to |
the pensions for the payment of which

the appropriation is made should accrue
or had accrued, nor to the period for
which such pensions are payable."
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-

The Appropriation Act passed by the Sixtieth
General Assembly for payment of the old age assistance
or pensions follows the appropriation act for the
payment of blind ps:aionn_juut quoted. The title in
the appropriation dect for the payment of old age
assistance for the years 1939 and 1940 in part reads
as follows, "for the years 1939 and 1940."

» |

CONCLUSIOR '

Therefore, in view of the judgment of the!
Circult Court restoring this claimant to the old |
age assistance roll as of November 30, 1937, the !
Kensas City Court of Appeals, affirming sald judg
ment and the construction placed upon an nppropriz-
tion act in State ex rel. “mearing v. Thompson, very
similar to the one in guestion by the Supreme Court
en banc, holding that blind pensions accruing for
1926, 1927 and 1928 may be paid out of the biennial
appropriation for 1931 and 1932, it is the opinio
of this Department that any part of this unpaid judg-
-ment should be paid out of the 1939 and 1940 appr
priation act as passed by the Sixtieth General Assem-
biy for the payment of old age assistance or pon-T
sions.

Respectfully submitted,

APPROVHER |
AUBREY R. HAMMETT, JR,

© Assistant Attorney Gemeral
|

(Acting) Attorney General
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