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PENS i ONS : Juagment for old age assis t 
for 1937 ana 1938 may be pai 

OLD AG~ ASSISr1'ANCE : out of the appropriation for the 
payment of old age as sistanc or 
pens i ons for ~he year s 1939 nd 1940 . 

January 11, 1940 

Hon. Forrest Smith 
State Auditor 
Jefferson City, Missouri 

Dear Sir: 

Tr .. 1a will acknowledge rece1.pt of your 
reque•t for an official opinion \lllder date o~ 
December 11, 1939·. 

Restating your request - On the 30th 
day of November, 1937, Maude Gibbona Galvin was 
removed tram the old age assistance roll by the 
Stat e Social Security Commission for the re son 
t hat ~• was not 70 years of age . This claimant 
duly a ppealed to t~e Commission for a hearing , 
and after t he hearLng, the Camm1esion refused to 
reinstate her on the roll. An appeal was duly 
taken to the Circuit Court and that court ruled 
t hat t he claimant was 70 ,-ears o~ age 1n November 
1937, and waa qualif ied in eve~ otner respect 
for old age assistance and restored her to the 
roll as of Hove•ber 30, 1937 . The State Social S -
curity C~iasion appealed tram this finding and 
the Kana as City Court of Appeal• at f irmed the 
decision ot the lower court and overrul~ a Motio 
for a Rehearing on June 19, 19~9. 

You now inquire ae to whether or not you 
can legally draw a warrant on tht state trea•ury 
payable to Kaude Gibbon Galvin for old age assis• 
t ance for the period from November 30, 1937 to 
December ~1. 1938, upon proper requeition o~

7 
the 

State Social Securit7 Commisaion. r 
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The SprLngfie~d Court of Appeals i n the 
case of Hughes v. Stat e Social security Commission 
of !'issouri, 128 S . W. (2d) 671, 1. c. 673, 1n hol -
i ng that t he trial court was within i ts j uriadicti n 
i n r estor ing said claimant to the roll as of t he 
date she was stricken therefrom, said: 

• we also t h i nk and hold that the 
trial court was within its Juris­
diction in holding aa of the date 
or the tria l October 20, 1938, that 
tbe applicant 'is entitled to a11 
the assistance which she waa draw­
i ng at the t ime of being stricken 
from the rolla.! • 

Also, the Kansas City Court of Appeals i n the ca s of 
Galvin v. Stat e Social security pammission of Missouri , 
129 s . w. (2d) 1051, 1. el 1053 , said z 

•we concl ude t hat when the court ad­
Judged t hat respondent -· restored to 
t he roll the law wrote i nto t he j udg­
ment t hat such r estora tion was of t he 
date of t he errone~us removal and t hat 
t he words in the j udgment, •as of 
November 30, 1937 ', were unnecessary 
and added noth i n£ to t he force or t he 
judgmen t ." 

Therefore, t here is no question as to t he l egal1t of t he 
judgment. 

The ques tion boils down to t hia. Can thi 
Judgment be legally paid out of t h e 1939- 40 appro 
pria t1on as passed by the Sixtieth General Assemb 
for t he payment or old age assistance or pensions 

The tact that it d~d not become an obliga i on 
on th~ state until June 191 1939 U contended by he 

/ 
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Stat e Social Security Commission will not be 
upon at this time f or the reaaon tba t it ia of no -
portance now since same can not be paid out of tb 
1937-38 appropriation far tbe reason that the ap 
priation lapsed on the last day o£ December , 1938 
The law is well established that an appropriation 
act expires at the expiration or two yeara unless 
it ia made a continuing appropriation, and in t h is 
case that was not done. 

Article 10. ~ection 19 of the Ki~ouri ~o 
stitut1on provides t hat no money shall ever be pa 
out of t he state treaaur~ except in pursuance ot 
appropriation, and further prohibita the pay.ment 
out of any appropriation atte? the expiration of 
two 7ear1. Artic1e 10, SecUon 19 of the Cons tit 
tion of Missouri reads as followaa 

•No moneys shall ever be paid out 
of the treasury of t h ia State, or 
any of the funds und.er i te manage­
ment, except 1n pursuance of an 
appropriation by laWJ nor unless auQh 
payment be made, or a warrant ahall 
have ieaued therefor, w1 thin two 
years after the passage of s~ch appro­
priation actJ and every •uoh law, 
making a new appropri.ation, or con• 
tinu1ng or reviving an appropriation, 
ehall d1at1nctl7 epec1t'y the au. 
a ppropriated. aDd the object to which 
1t 1a to be appliedJ and it aball not 

· be autt1a1ent to refer to &117 other 
law to t1x such .um or object. A 
regular stat ement and account of the 
receipts and expenditures of all 
public ~ney shall be published from 
time to tin::e ." 
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In Stat e ex rel v. Ray.. 49 Mo. 604~ 1. c 
605. in holding that the treasurer ahould not hon 
any warrant drawn without an appropriation when a 
appropriation is exhausted• the court aaidt 

•'!'he treuurer cannot be required to 
pay c.ut t he runds· i ntrusted to hie 
keeping un1eas approp~atedJ aa the 
minister of the State. with no dis• 
cret1onary powers. he muat disburse 
when and aa • and only when aad ae, 
t he law~aking power shall direct. 
(Oonat. Mo. Art. XI. Sec. 6) He 
usually looks only to the warrant. 
but is not bo:tmd by that 1.f' dralm 
without an appropria tion. And 1f c 
appropriation lawrul1y made be ex• 
hauated• hia payments ~st necessarily 
atop. Hence that part of the return 
denying, in ef~ect. that there ia 
money 1n the treasury appropriated 
for the purpoae. t'urniahu a complete 
exeuee ~or hia retusa1.• 

Alao. in Stat e v. Holladay. 6~ uo. 526• 1 . 
c. 52'7 • the court. 1n holding that an appropr1at1 
poaaeaaea no validity. force ·or eYen ex1ats after 
t he lapse or two 7eara• and that a warrant cannot 
drawn w1 thout an appropr1a t1on. ••1d a 

• From a cona1deration of these two 
eectiona. it se~• q d te Obv1oua that 
no appropriations o~ money £1nd recogni­
tion 1n the conat1tut1on except •regu-
lu- app~opm tiona • ' and that auch cannot 
be made except at regular legialative 
seeaiona. occurring b1enn1a~l7A Th1a 
view of the matter receive• abundant 
confirmation in the p.roh1b1t1ona o£ aectio 
19 ot article I. that tno moneya ehall 
ever be paid out of the treuury ot this 
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State. or any of the t'unds under its ::t 
management. except in pursuance of 
an a_ppropri.ation by law; nor unless 
such payment be made. or a warrant 
shall have isaued• therefor. with~ 
two years after the passage of such 
appropriation act. and every auch 
law making a new appropriation or 
continuing or reviving an appropria­
tion~ sba~l distinctl~· apeoit'y the aum 
approprllted. and the object to which 
it is to be applied) and it ahall not 
be autt'icient to ret'er to any other 
law to fix such aum or object•' etc. 

"The act o~ llarc~ 1870• is clearly in­
consistent with the provisions of the 
eonai tution above quoted, and in con­
sequence thereof , and 1n conformity 
with what the schedule ordains, the 
provisiona of t hat act ceased when the 
conatitution was adopted. For although 
the sections of the constitution just 
cited, do not in expreaa and direct 
terms 1~b1t tne -.uditor from draw­
ing his warrant 1n favor ot a claim­
ant wh o rel1e& on an appropriation 
more than two years old, yet those 
aectiolUJ, by necessary and inevitable 
1aplioat1on, accomplish the same reaultJ 
for it cannot, with any show of reason, 
be claimed that a warrant can be drawn 
without an appropriation, but as just 
s een, no appropriation possesses &nJ 
validity, force, or evon existence, 
after the lapse of two .yeara~w 

L1kewfae# 1n the cue ot State ·u rel. v. 
Gordon, 236 Mo . 142 . 1. c. 157 and 158• the court in 
holding t hat the treasurer ia prohibited trom pa 
any warrant. out o~ an7 ~und under hia manAgement. 
oept 1n pursuance of regular appropriation made b 
law, aaid• 
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•we cannot agree to that contention. 
It 1a provided by aect1on ~~ article 
4 of the Conatitut1on ot this Stat e 
tha t& 'All revenue collected ~d 
moneye received ~ the State tram any 
source whatsoever &hall g o into the 
treasury, and the General Aaaembl7 
shall have no power to divert the 
a ame, or to permit any money to be 
drawn frca the treaaurJ',. except in 
pursuance ot regular appropr1a t1on. 
made by law•' And by aect1on 19• 
ar ticle 10,. that& •No moneya ahal1 
ever be paid our of the treasury of 
th1 a State,. or of arq or the i"unda 
under ita man~ement. except ·1n pur­
suance of an appropriation by lawJ 
nor unlesa auch payment be made• ar 
a warrant ahal~ issued therefor• 
wl thin two years IJ.,f'ter the passage of euc 
appropriation actJ and every such law, 
making a new appropriation,. or continuing 
or rev1. vlng an appropriation,. ahall 
diatinctly ~pec1~ the eua appro~riated, 
and the object to 11b1ch 1 t 1a to be 
applied• and it ahal1 not be wuffic1ent 
to re~er to any other law to fix auch 
eum or objec~~· 

·~e language of the foregoi ng provisions 
of the Consti tution 1a clear and ex­
plicit and forbids the pa~ of money 
from the State treasury •received from 
any source whataoevar • or 'of any funde 
under 1'ts management ' except 1n pur­
suance of regular appropriat1~ne made 
b ) law~ Because of th1a constitutional 
1~b1t1on we have no difficulty 1n de­
cid ing that 1n tbe abeence of an appr~ 
pr1ation made b~ the General A~sembl7 
for that purpose no tunde c oul6 be law­
tull7 paid out of the State treaaU17 tor 
the eup:port and main~enanoe of the game 
department. nor woult relator be entitled 
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to the audit and allowance or hi.a 
accounts for salary and expen.ea.• 

Tberetore, a1nce-1t ia uaelesa to look t 
the appropriation tor 1937 and 1938 1n pa,ment o 
thia Judgaent tor the reaao.n •ame hu expired, w 
will examine the appropriation act tor paJlbent ot 
the Old age aasiatanc• ae paaaed by the Sixtieth 
General Assembly, and tound on page 97, Lawa ot 
19~9, to determine 1.t thie judgment .. ,. be paid 
out or tha~ appropriation. or it tnat act reatric • 
the payaent ~ Old As• J.aststanee to •uch assist 
that may acc~ue tor the yeara 1939 and 19'0• 
said appropriation act, includ ing the title, read 
in part aa tollows& 

• AN A.CT appropr1-at1ng money to the 
State Social SeeuritJ Comm1arton, 
complJ'lng with an Aet paaaed bf 
.the 59th General Aaaembl7 • 1937 
Lawa ot Uisaour1, pages 467 to •78 
1ncl.ua1ve and u aendec! b7 Aittl 
ot the 60th General As s embly 
cre at1ng a Social Security Gommia­
a1on, and deEining it~ dutiea aa 
tol1owaa Pena1ona o.r ua1atmee .. 
to pera~ 65 "f8-&r8 Of age Or O'Yel' .. 
who are incapacitated f'l'GID earning 
a 1i vel1hood and are w1 thout me ana 
o:f support, a.1d to ~pendent chil­
dren, a1d or rellet 1n caaea o.:f 
publ1o ·calamlt7, adm1n1atrat1on ot 
purpoaea ~ aa1d £ct.. Child Wel:fare 
aerv1 n•• and tor the oar• of the 
Children•• Home at Carrollton ror 
the 7eara 1939 and 194.0• wl th an 
emergeno7 clauae. 

•old age easlatance, aid to dependent 
children • . aid or relief 1n caee ot pub-
lic calamity. There 1• h~r•b7 appropr1at d 
out or, the State ·1r eaa\..l1'7 .• chargeable to 
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the. General Revenue fund, the 
eum ,of Twenty-nine Killion Seven 
Hundred Fifty Thousand Dollars 
($291750~000.00) payable to the 
Stat e aocial ~ecurity Commission, 
c~plying with an Act paased by 
t he 59th General Aasembly - 1937 
Lawa of Mi ssouri, pages 467 to 478 / 
i nclusive and aa amended by Acta ot 
the 6Qth General Aaaembl'7 creating 
a Social s curitJ Cammiaaion and 
def1nLng i!a duties aa f ollower 

Rpenaiona or assistance 
to peraona aLxty~tive 
years of age or over. 
wh~ are incapacitated 
fran earning a liveli­
hood and are without 
meana 9f aup. ort ••••••• 17,500~000.00 

Ai d to Dependent , 
ch.1ldr~ •••••••••••••••• 3_2so,ooo.oo 

/ 

Aid or relief 1n 
case of public 
ca1amicy ••••••••••••.••••• 6. 500,000. oo• 

In the cue ot St ate ex rel. Smeari ng v. d 
1-'hompaon, -45 s . • (2d) 10'78, 1. c. 10"18 and 1079, 
a similar qu•ation waa raised with reference to t 
P«Yment ot a blind pena1on. In that case the cla 
ant ••• removed .floCXD the roll on April 1, 1926. 
~hereafter, on J anuary 11, 1929• tne Blind Commie 
a1on ordered her name restored to th .. roll aa of / 
Septemcer 12, 1988, f rom w h 1 ~h date a regular quat 
ly payment waa made t o aa1d claimant. ~ereafter, 
on May a, 1931, t h e Bl i nd U~i·asion ordered aaid 
cla~t to be retn.tated on the roll aa ot Apri~ , 
19... HOWever, in that o~ae the State Auditor re­
tuaed pa,.ent of the penaion f or the period betwee 
April 1. 1926, the date a.he wu removed from the r 
and September 12, 1928. the date &he wa• reatored 
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for the reaaon that the current 
not available tor that purpose . 
appropriation act waa very much 
t1on act ~or t he payment of old 
t he years 1939 and 1940 • .. 

t.lanuary ~ 194 

appropriation waa 
In that case t he 

like t he appropr1 -
age aasistonce f o 

The court. in that case. held that the 
clatmant was entitled to receive her pena1on betw 
t hoae dates hereinabove reter~ed to. · out of the 
current appropriation tor the reaaon that the 
object of the appropriation act ri. to pa~ penal 
to deserving blind aa proYided 1n Chapter 51 of t e 
Revised Statutes of Missouri• 1929• and t hat the 
fol lowi ng language uaed 1n tbe title or the 
pr1at1on act 

•tor the bie~al period beginning 
on- the first da,- of Januaey, 1931• 
and ending on the 3lat day ot Decem­
ber.- 1932.• 

merel y limited t he period within which t he appro­
priation wae ava~lable in contorm1t,. with Section 
19 of the Constitution of Missouri• and baa no re 
terence to t he time when tbe right to eaid penaio 
tor the payment. or which the appropriation ta mad • 
ahoul.d accrue~ ~ court. in ao holdillS• said a 

"!be Appropriation Act in question ia 
entitleda •An Act appropriating ll:"Oney 
t o pay aa1ariea. wagea and per diem. for 
the original purchaee of property. tor 
t he repair and replacement of propert,-. 
fQr the operative expenaea and other 
purposea of the comm1ea1on tor the blind. 
and to pa7 pena1ona to the 4eaerving 
blind• for the biennial period begin­
ning on the r1rat day or -'anuary • 19:e. 
and ending on the t h 1r ty-f'ira t day or 
December , 19~. w_th an emergency cla~e. 
(Lawa 1931, P• 64.) 
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•section 2 of t he act is aa 
tollowsa 'There is hereby appro­
priated out of t he state tre··~­
ohargeable to the blind pena1an fund 
the sum of two million 1'i ve hundred 
thousand dollar• (f 2,500,000.00) or 
so much thereof aa may be needed to 
pay pensions to the deaerving blind 
aa prov~ded for in chapter 51• Re­
viaed Statut ... 1929.• 

•section 19• artic1e 10. of the Con­
stitution provides& ' Bo moneya ahall 
ever be paid out of t he treasury of 
t hia State, ~ ~ * except in p~suance 
ot an appropriation by l awJ nor unless 
such payment be made * * ~ w1th1n t wo 
years after t he paaaage of auch appro~ 
priation actJ and every auch law. mak­
i ng a new appropriation, or continuing 
or reviving an appropriation, &hall d1a­
t inctly apecify the aum appropriated, 
and . the object to which it ia to be 
applied.• 

"The on1y question here ia ~ther the 
payment which relatr1lt aeeka to have 
made out of the ata t e treaa~ 1a with­
in the •object• to which t he appropria­
tion under the act juat aet out 1a to 
be applied. If it 1a a 'pension to the 
deaerving blind aa provided f or in Chap­
ter 51• Revised Statu ea, 1929,• it la­
The language in the t1 tle of the Appro­
pri a tion Act, •~or the biennial period 
beginning on the .first day ot Januar}', 
1931, and ending on the th1rty-tirat day 
of Dec .. ber, 1932•' it read ll'lto the act 
itael t. merely 11m1.ta the period within 
which the appropriations made ahall be 
available. 1n oonror~ty with aa i d aec­
tion 19 of the ConatitutionJ i~ baa no 
reference to the time when t he right to 
the pena1ona for t he payment of ·wh1ch 
the appropri~t!on 1s made should accrue 
or had accrued• nor to the period for 
which auch penaiona are payable.• 
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The Appropriation Act passed by the Sixti th 
General Assembly for payment of t he old age asais ance 
or penaiona foll~a the appropriation act for t he 
pafment of blind p~naions .just quoted. The title in 
tla appropriation tl-ct f or the p~n~ of old age 
as sistance for the years 1939 and 1940 ~ part re ds 
as follows. •ror t he years 1939 and 1940.• 

CONCLUSIOli .. 

...., 
Theref ore. in view of the judgment of t he 

Circuit Court .restoring t his claimant to the old 
age assistance roll as of November ~o. 1937• the 
Kansaa City Court of Appeal•• affirming said judg 
men~ and the construction placed ~on an appropr1 • 
tion act in Stat e ex rel. "mearing v. Thompson, v r-, 
similar to the one· in question by the Supreme Co t 
en bane, holding that blind pensions accruing for 
1928 • . 1~27 and 1928 may be paid out of tne bienni l 
appropriation for 1931 and 1932* it is the op~nio 
of this Department that any part of t his Wlpaid j dg• 

-ment should be-paid out of tne 1939 and 1940 appr­
pr1at1on act a~ .passed by t he Sixtieth Gener al As em• 
bly f or the p•yment of ol<l age aaa1a~ce or pen­
sions. 

APPHOVJD . 

· w. J. BURKE 
(Acting ) Attorney General 

ARH :RV 

Respectfully aubmltte • 

AUBREY R . HA.JiMETT • JR 
Assistant Attorney Ge eral 

' 


