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Information under Section 4014 R.

S. Missouri, 1929, should contain
the term "malice aforethought"

and if not a part of the information
upon acquittal the county should
pay the costs.

-

Hareh &, 1940
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Attention: Mr. Hobert Ke Hutter.

fear Sir:

In answer to your request, we are herein reader-
ing an opinion on the followinz letter written t»n you

by Yelvin Englehart, Prosecuting Attorney, Hadis=on
County, ¥lssouri:

"Your letter cuted December 23, 1939
in recard to payment of cost bill

in the above styled action, has been
referred to me by the Circult Clerk
of this Countye

"I note in the second paragraph of
your letter you state, 'the inform-
atlon filled by the Frosecuting Attor-
ney does not contain the words "of
malice aforethousht" and therefore
does not meet the regquirements of
Seection 4014 FSM0 1929. It is es-
sentlal that the crime be charged
as having been done "with malice
aforethought™ in order to ue
brought under Sectlon 4014 RSO
1629. (State vs. caird, 271 Mo. g3
195 SW 1010).!
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"T would like to call jour attention
to the case of Stave vs. Coleman

284 S 799, in whleh the ~upreme
Court of this State held that 1t

was not necessary to use the words
'of malice aforethought' or 'with
malice aforethousht!'! to charge felonl-
ous assault under Sectlon 4014 Supra.
The court referred to a long line

of cases of this State interpreting
the section under which this inform-
ation was filed, to-wit, 4014, and
held the information to meet the
requirements of the statute. You
will note that this case is much
later than the case oi tState vs.
baird which you quote as the source
of your authority.

"I think that if you will further
check the case of State vs, Coleman
supra, you will find that it has
never been overruled in Missouri,
and 1s still law. Therefore, 1if

the information in State vs. Coleman
is law 1In Missouri, it is not neces-
sary to use the words 'of malice
aforethought' or 'with malice afore-
thought' to charge felonious assault
under Section 4014 supra. The only
possible punishment under Section
4014 is by punishment in the State
penitentiary and therefore under
Section 3828 RSMo 1929, this cost
bill 1is chargeable to the State and
not to Madison County. I am return-
ing this cost bill to you and if you
have any further discussion in regard
to this matter, please feel free to
write me at your convenience."

Section 4014 . 8. Missouri, 1929, reads as follows:




Hone

It will be noticed in the avove section that the term
"on purpose and of malice aforethought™ 1s included.

It will ealso be noticed that the minimum punishment 1is
solely two years in the state penitentiary.

The distinction between Section 4014, supra, and Secti
4015, supra, is the fact that Section 4015 does not in
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Section 4015 R. S, Missouri, 1929, reads as folln

"Every person who shall, on pur-
pose and of mallice aforethought,
shoot at or stab another, or
assault or beat another with a
deadly weapon, or by any other
means or force likely to produce
death or great bodily harm, with
intent to kill, maim, ravish or
rob such person, or in the at-
tempt to commit any burglary or
other felony, or in resisting the
execution of legal process, shall
be punished by imprisonment in the
penitentiary not less than two
years."

"Every person who shall be convicted

of an assault with intent to kill, or
to do great bodily harm, or to commit
any robbery, rape, burglary, manslaughe
ter or other felony, the punishment for
which assault is not hereinltefore pre-
scribed, shall be punished by imprison-
ment in the penitentiary not exceeding
five years, or in the county jail not
less than six months, or by a fine not
less than one hundred dollars and
imprisonment in the county jail not
less than three months, or by a fine

of not less than one hundred dollars,"

w31l

on
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clude the words "on purpose and of malice aforethouzh
and the punishment in ~ection 4015 e¢an e as low as
of one hundred dollars, Under fection 4014, supra,
cording to our previous opinions rendered to you, t!

t!l
fine
c-

state would be liable for the costs. Also, under Section
4015, supra, according to our previous oplnions rendered

to you, in case of an acquittal of the dofendant, t
county would be liable for the costse.

Sectlon 4014, supra, has been termed the "bloody
section" and since the instructions in a trial of the
case under ‘ection 4014, supra, cannot and should not

contain terms not included in the information, the in-

formntion should contain the term "with malice afore-
thought."

In the case of State v. Johnson, 33 SW (24) 912,
pars. 1,2, the court ssids:

"The only definite error assi_ned

was the giving of iastruction uoe Sy
drawn under sectlon 3202, i« e

1919, winich makes it a felony, punish-
able by not less than two years in
the penitentiary, to shoot at or =stab
one with malice aforethou;ht with a
deadly weapon or other means likely
to produce death or great bodlly
harm with intent to kill, etec. It

is called the 'bloody section.' 7t
is urged by the defendant that the
evidence did not warrant &n in-
struction under that section, ard
that the court should have given an
Instruction under section 3263,

which does not contain the languaze
'with malice aforethought' nor 'with
a deadly weapon,' and permit a jail
sentence or a fine.. The instruction
as glven told the jury, if they

found the defendant guilty of intent
to kill on purpose with malice afore-
thought, they should assess his punish-
ment at not less than two years' im-
prisonment."
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In the letter from Melvin inglehart, Prosecutirg

Attorney, ¥Yadison ‘“ounty, to you, he calls attention [to

the case of State v. (oleman, 284 SW 759, in that casr

the information did not contaln the words "of malice
aforethought" but did eontain the words "on purpose.”
The court in the case did not specifically state that
the information in the case met the requirements of
the statute under Seection 3202 3. £. Yissouri, 1915,
which is now Zection 4014 R, 5. ¥issouri, 1929, but
mentioned also Section 3263 R. T« Missouri, 1919,
which is now Section 4015 R, Se Missourl, 1329, The

verdict iIn the case was the assessment of a punishment of
two years in the penlitentiary, which verdiet would con-

form to the penalty either under Section 4014, suprs,
4015, supra. That case came to the “upreme Court on
the record proper only and did not contain bill of
exceptions to show the form of the instructions.

or

In the case of State ve. Meinhardt, 82 sW (2d4) 890,

l.ce 883, the court said:

"Appellant was charged, oy the
information, that he made an assault
'on purpose and of his malice afore-
thought to kill and mmrder.' The
erime, as charged, is governed by
c2otlon 4014, Fe Se Yoo 1929 (Moe.
Ste Ann. sec. 4014’ Pe 2817). This
section prescribes & minimum punish-
ment of two years' imprisonment in
the penitentiary. The succeeding
section, that 1s, section 4015, i.
Se Yoo 1829 (!3!0. 2te ANNas SBCe 4010,
Pe 2821), provides that an assault
with intent to kill or do great
bodily harm, etce., shall be punished
by imprisonment in the penitentiary
and the punishment may be as low as
a fine of $100. The two sections
are very similar, except that under
section 4014 'malice aforethought!
is an essential element. The argu-
ment, therefore, that under the stat-
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ute there are no such crimes as
"an assault without malice afore~
thought, is without merit. State
Ve Gl'lnt. 144 Mo. 55’ 45 8, W,
11023 State v. Johnson, 318 No.
596, 300 S¢ We 702, loc. cit. 704
(5=7)e"

"2 % ¥ % ® % ® »

The gist of the crimes defined in
sections 4014 and 4015 is assault.
The one with malice aforethought,

the other without such malice.
Agsaults, under section 4015,

whether made with intent to kill

or made to do great bodlly harm

stand on the same footing. The
punishment presecribed is for the
assault. The intent with which

the assault 1s committed is im-
material so 1 n; as it is made with
intent to do one or more of the acts
mentioned in the seetinsn. Appellant,
by the verdict of the jury, was found
gailty of an assault upon ¥, 7, "hite,
This conviction can be successfully
pleaded in bar in any prosecution for
the same act. Under the charge of an
assault to kill with malice afore~
thought, appellant could be properly
convicted of an assault with intent
to kill or do great bodily harm withe
out malice, which is a lesser crime
of the same nature. Stale ve Hubbs,
204 lio. 224, 242 S, W, 6875, loce cit.
678 (10); State v. Johnson, supra.
The trial court, by its instructions,
submitted the case to the Jjury, autho-
rizing them to convict appellant under
either section 4014 or 4015, supra.
The verdict in this case is in com=
pliance with section 3701, H. S. 4o,
1929 (Mo. Ste Ann. sece. 3701, p. 3257),
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It will be noticed in the holding in the above care

that the court spceifically stated that the two seecti
ere very similar, except that under Section 4014 "mal
aforethought" is an essential element.

In the case of State v. Johnson, 300 S. ¥. 702,
704, the court sald:

which regquires that in cases where

a Jury finds a defendant gullty of

a lesser offense than charged in the
information or indictment the verdict
shall specify of what degree of the
offense they find him _uiity. The
verdict in this case clearly iandicates
that the jury found appellant ,ullty
under section 4015, that il‘ an assault
without malice. = #* *

"The pleader attempted to charge an
offense under sectlion 3262, Le e
1919. ¢%“hile rather awkwardly drawn
and not to be commended as an example
of good pleading, we think the inform=-
ation sufficiently charged all the
elements of the of ense under section
3262. It charged that the assault was
on purpose and of appellant's malice
aforethought and by & means likely to
produce death or great bodily harm,
'with his hands, fists and feet, with
great force and violence.' That the
assault was made 'with intent to kill!
is very unartfully charged. It had
previously been alleged that the
assault was made on purpose and wilth
malice aforethoucht. Later it was
alleged that the assault was 'on
purpose and of his malice aforethousn(t)
to kill and murder.' 4An allegation
that an assault was made on purpose
and with malice aforethought to kill

bns
ice

lece:
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sufficlently alleges that the as-
sault was made with intent to kill.
This was at most a defective alle-
gation, which did not tend to preju-
dice the substantial right of ap-
pellant upon the merits, and the
information was good after verdict,
under the saving grece of section
3908, He Se. 1919.

"As the information sufficlently char.ed
en assault with intent to kill under
sectlion 3262, the trial court was
suthorized, if the evidence warranted
it, in giving an instruction under
section 3263, which defines the crime
of assault with intent to kill or do
great bodily harm. Section 3692, .
Se 1919, Section 3263 does not in-
volve the elements of malice afore-
thought or the use of a deadly
weapon or by means or force likely

to produce death or great bodily
hl..l'ﬂo

"The court did not instruet under
section 3262, but gave instructions
upon felonious assault with intent
to do great bodily harm, under sec-
tion 3263, =nd upon common assault.
= W 3

It will be noticed in the opinion in the avove case that
the court specifically stated Section 3263 does not ine-
volve the elements of malice aforethought or the use qf
a deadly weapon, or by means or force likely to produde
death or great bodily harm. Section 3262 and Sect . on
3263 Re 3. Missouri, 1919, set out in the above opinian
are now Sections 4014 and 4015 R. S. Missouri, 1929.

CONCLUSTON

In view of the avove suthorities, it is t-e opinipn
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- of this department that the information under Seetion
4014 Re S. Missouri, 1929, should contain the words
"on purpose and of malice aforethought" and that upon
acquittel under an informetion which does not contsl n
that term the county is liable for the costs and not
the states The reason beinz that under Seetion 4014
Re Se liissourl, 1929, the punishment is a punishment
solely in the penitentiary, while under Seetlon 4015,
supra, the punishment may be as low as $100.00.

Respectfully submitted,

We Jeo BUFKE

an

Assistant Attorney Genergl

AP OPAYEDS

(Ac%ing)'nttofnny General
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