PENSIONS:- Under Section 16, Page 736, Léws of 1939,
OLD AGE tihe State Social Security Commission is
ASSISTANCE: unautiorized to suspend monthly payments

pending appeal for a hearing.

March 15, 1940

Honorable W, Rendall Smart
liember

Missouri louse of Hepresentatives
Commerce Bullding

Fansas City, Missourl

Dear Sirg

This will acknowledge receipt of your
request for an opinion under date of February

19, 1940, which reads as followss

"I would appreciate if you would fure

nish to me your opinion of the law on

the

following facts:

'An aged recipient under our
Social Security Laws is denied
further benefits. Within the
proper time he files hbs appli-
cation for a hearing before

the State Board, under Sec-
tion 16 of the lievised Social
Security Act, page 736, Session
Acts of 1939, The petitioner
or Appellant makes demand

the State Social Security Com=-
mission that it continue to pay
the appellant and retain him on
the rolls until the case hus
been determined by the State
Social Security Commission. The
Commission has refused to pay
appellant, but state that the
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recipient's name shall be
carried on the payroll in

a suspended form and 1if the
Commission finds the appel=-
lant eligible, reinstatement
shall be made as of the date
case was closed, and he would
automatically receive all of
his back payments.'

"will you please advise if this act on
the part of the State Soclal Security
Commission is not a direct violation

of the law, the intent and purpose of
the law, and that the Commission should
be required to continue payments to the
recipient until a final determination
by the Commission.”

You enclose a letter addressed to you under
date of February 17th, from lr. William Huttig, Secre-
tary-administrator of the State Soclal Security Com=-
mission of Missouri, which reads, in part:

"Upon receipt in the State office of
Forms PA-2 (Appeal forms) from a fore
mer recipient to request a hearing
before the State Commission, the clos-
in: shall be cancelled by the State
Office and the recipient's name carried
on the payroll 1n a suspended forme. If
the “tate Commission finds the appellant
to be eligible, reinstatement shall be
made as of the date case was closed and
in the amount received at the time of
closing.”

Section 16, as amended by the Sixtieth General
Assembly, page 737, Laws of 1939, reads as follows:
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"If an application is not acted upon
within a reasonable time after the

filing of the application #ér is denlied

In whiole, or in part, or if any bene=-

fite are cancelled or modifled under

the provisions of thls Act, the appli-
cant for pensions, or old aye asslst-
ance, or aid to dependent chlldren,

shall be notified at once and may ap=-

peal to the Stae Commission, seid ap=-
peal from the State Administrator to

the State Commlission shall be filed in

the office of the secretary of the

county commission by the aggrieved ap=-
plicant within ninety days from the date
of the actlon and decision appealed frou.
Proper blank form for appeal to the

“tate Commission shall, upon request,

Le furnished by the county office to

any ag,rieved applicant and every such
appeal to the State Commission shall be
certified and transmitted by the county
office to the Sta'e Commission within

ten days after same 1s flled with the
county offices +‘he State Commission shall
upon receipt of such an appeal give the
applicant reasonatble notice of, and oppor-
tunity for, a falr and speedy hearing in
the county of the residence of the applie
cant, Every applicant on aypeal to the
State Commission shall be entitled to be
present, 1n person and by attornmey, at

the hearing, and shall be sntitled to ine
troduce into the record at sald hearing
any and all evlidence, by witnesses or other-
wise, pertinent to such applicant's eligie-
bllity as defined under the provision of
Sections 11 and 18 of tlils act and all
such evidence shall be taken down, preserved
and shall become a part of the applicent's
record 1ln sald case, and upon the record
80 made the “tate Commlssion shall determine
all guestions presented by the appeal. Any
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applicant aggrieved by the action of

the State Commission by the denial of
benefits in passing upon the appeal

to the State Comm ssion may eppeal to

the circuit court of the county in

which such applicant resides within
ninety days from the date of the action
and decision appealed from. <*he State
Commisslion, upon & denial of benefits

to the applicant, shall, upon request,
furnish s:1d applicant with proper form

of affidavit for appeal from the said
Commission to the circuit court of the
county in which the applicant resides.
Upon the affidavit for appeal, duly exe=-
cuted by the applicant before an officer
suthorized to administer oaths, being
filed with the State Commission within
ninety days from the dute of the sald
Commission's decision denying benefits

to sald applicant, the entire record pre-
served in the case at the tine of the
applicant's hearing, together with the
affidevit for appeal, shall, by the “tate
Comnission, be-certified to the circuit
court of the county in which the appli-
cant resides and said case shall be docketed
as other civil cases except that neither
party shall be recuired to give bond or
deposit any money for docket fee on appesl
to the Circuit Court. Such appeal shall
be tried in the c¢ircuit court upon the
record of the proceedings had before ancd
certified by the State Commission, which
shall in such case be certified and in=-
cluded in the return of the State Commis~-
sion to the court. Upon the record o
certified by the “tate Commission, the
circuit court shall determine whether or
not a falr hearin; has been granted the
individual. If the court sheall declde

for any reason that a fair hearing and des~
termination of the applicant's eligibllity
and rights under trnis act was not granted
the individual by the Sta'e Commlsslion, or
thut its decision was arbltrary and unreason=
able, the court shall, in such event, remand
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the proceedings for redetermination

of the issues b; the State Commissione.
Appeals may be had b; either party

from the Circuit Court upon the record
in the same manner as provided herein
for appeals from the State Commission
‘to the Circult Court and all appeals to the
Cirecuit and Appellate Courts shall be
advanced on the docket of said Courts
for immediate hearing and determination,
In no event when appeal 1s taken shall
any person's name be removed from the
rolls of public assistance under this
act, until the case has been heard and
determined b, the “tate Soclal Security
Commissions The file and record of
every person whose name is duly entered
upon the public assistance rolls of

this st:zte, at all reasonable times, be
open to inspection by such individual
ang Eo any representative of such individ-
UAle

The portiygnt part of Sectlon 16 to be construed is:

"# # & In no event when appeal is taken
shall any person's name be removed from
the rolls of public assistance under this
act, until the case has been heard or de=
termined by the State Social Security
Commissione # « # "

We ar® unable to find any decisions construing this
specific provision.

In re Costello's Estate, 92 S. W. (2d) 723,
le. ce 725, 338 Mo. 673, the court said:

"This satement is in harmony with the
rule, in all jurisdictions, which follows:



|

' |
Hone We Randall Smart =~ (6) . Ilarch 195, 1940‘

tAs the intention of the legislature,
embodied in a statute, is the law,
the fundamental rule of construction,
to which all other rules are subordl=-
nate, 1s that the court shall, by all
alds avallable, ascertain and give
effect, unless it is in conflict with
constitutional provisions, or is ine
consistent with the organic law of the
state, to the intention or purposé¢ of
the 1oﬁislature a8 eﬂpressed in the
at&tute.' 89 C Ue J.’ po 948.

(See also Wallace V. '"oods, 102 S, W,
(2d) 91, 340 I'o. 452.)

Under Section 16, page 475, Laws of 1937
which was e¢ffective prior to the Sixtieth Cenera
Assembly repealing same and enacting in lieu thereof
Section 16, p. 737, Laws of 1939, the aprnellate
courts in this State held that the Circult Courts
were not exceeding thelr jurlsdiction in restoring
claimants to the roll as of the date they were arble
trarily removed with back pay to date of trial in the
Circult Court.

In State v. Hughes, 128 S. w. (24) 671, 1.
ce 673, the court sald:

"Je also think anc hold that the trial
court was within 1ts Jurisdiction in
holding as of the date of the trial
October 20, 1938, that the applicant
'is entitled to all the assistance
which she was drawing at the time of
being stricken from the rolls.'"

Also, in Galvin v. State Social Security Com=-
mission, 129 S. W. (£d4) 1051, 1. c.. 1053, the court
said: '



\

Hone We. Randall Smart (7) March 15, 1940|

"we conclude that when the court ad-
Judged that respondent be restored
to the roll the law wrote into the
Judgment that such restoration was
of the date of the erroneous removal
and that the words in the Judgment
'as of November 30, 1937', were une
necessary and added nothing to the
force of the judgment."

Under Section 16, Laws of 1939, pagze 736,
the Circuit Court has been restricted so that now
all the Jurisdiction the circuilt court has on one
of these appeals 1s to determine if the clalimant
received a falir hearing and whether or not the Com-
mission was unreasonable or arbitrary in rendering
their decision and all the Juriasdiction the circuit
court has under this provision, if they find a ainst
the Commission on any of these points, 1s to remand
same to the Commission for a redetermination, which
is quite a contrast to Section 16, Laws of 1937, as
gereinabove construed by the appellate courts in this

tate.

It 1s common knowledge that the Sixtieth
General Assembly was faced with the possibility of
losing Federal participation in paying old age assiste-
ance in thls State, if the State Act was not amemded
so as to comply with the requirements of the Federal
Socilal Security Board and the provisions of 1ts eral
Appropriation Act. One of the principal complaints
leveled at the Sta‘e Social Security Board by the
Federal Board was that the sald act was not being ade
ministered by a singlp state agency as provided by the
State Act, State plan approved by the Federal Board
and the Federal Act. Another complaint was that the
circuit courts in this state were restoring to the rolls
persons who had been declared b; the State Social Se~-
curity Commission. (the single state agency) ineligible.
Another complaint was that the appeal provided for a
trial de novo which permitted the admittance of new
evidence, evidence that the Commission had never had
before it. Such evidence might even show a chanpe in
conditions from the conditlions at the time rocip lent
was removed or at the time of hearing.
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The Federal Socilal Security Board hereto-
fore has never participated in this state in retro=-
active payments, and we assume they will not par=
ticipate in suspended payments. There is no reason
for enacting such a provision if it is to be con=
strued as meaning the Commission shall leave the
reciplent's name on the roll without any payments,
pending the final decision of the Commission which
must come after a hearing has been held. If this
was the intent of the Legislature, they would have
been more specific and included such a provisions

It is fine to say if the Commission finds

for the clairant then the back payments shall be
forthcoming to the claiment. Put what about his
expenses pending the hearing? How is he to meet
these e penses? 7This might be defeated by the ex=-

iration of an agpropriltion for that biennium and

e new appropriation might specifically prohibit
any such payments. In other words, what reason is
there for leaving his name on the roll apd suspending
payment? The lawmakers could have had but one thought
in enacting such a provision and that was that the re-
cipient should continue to draw his monthly assistance
until the State Social Security Commission finally
determined his appeal.

The State Social Security Commlssion may make
rules and regulations under the State Socilal Security
Act, but this does not permit them to legislate and
enact laws. The rules and regulations may be pramule
gated only for the purpose of administering the act.

Volume 12 Ce J., page 847, Section 330,
reads as follows:

"While the power to make laws may not

be delegated to a board or commission,
nor may the legislature, without pre-
scribing any standard of exemption,
leave it wholly to the discretion of a
commissioner to exempt persons from the
operation of a statute, yet, a certain
poliey or rule having been prescribed by
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statute, matters of detalil in carry-

ing out the executive duty of givi |
effect to the legislative will may

left to boards or commissioners. The
interstate commerce commission is a
conspicuous illustration of this rule."

In Fleld v. Clark, 12 S. Ct. Rep. 495, 1,
the court sald:

"i1The legislature cennot delegate
its power to make a law, but it can
make a law to delegate a power to
determine some fact or state of
things upon which the law makes, or
intends to make, its own action de-
pend, To deny this would be to stop
the wheels of government. Yhere are
many things upon which wise and use-
ful legislation must depend which
cannot be known to the law-making
power, and must therefore be a subject
of inquiry and determination outside
of the halls of legislation.”

One of the cardinal rules of statutory con-

struction is to favor a reasonavle construction which
would tend to avoid injustice and oppression. In
State v. Irvine, 72 S. W. (ed) 96, 1. c. 100, 335 Mo.
261, 93 A L. R 232, the court sald:

"The Courts will not construe a statute
as to make it require an impossiblity."

In State ex reles St. Louls Public Service Coe.

Ve Public Zervice Commission, 34 S. W. (2d) 486, 1. c.
489, 326 Mo. 1169, the court said:
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*A statute should not be construed
in a way to make 1t unreasonable
vhen 1t can be given a reasonable
construction.”

It has already been shown that under Section
16 prior to it being amended by the Sixtleth General
Agssembl'y, the Circult Courts were restoring persons
to the roll as of the date they were removed when
found by the circuit court on gppeal to be eligible.
The amendment prohibits suech jurisdiction, <4herer
fore, is It not reasonsble to believe that the Legls~
lature was of the opinion the recipients should be
guaranteed their monthly assistance until the Come
mission after a heering finally determined their
eligibility. 7The very words import no other meaning.
%0 long as a person's name is on that roll he is
entitled to some assistance. This provision was
enacted in order to stay the Commission from remov-
ing a reciplent until the State Socilal Security C
mission itself finally passed upon their eligibility.
Another reason for tiis construction is that hereto-
fore under the former act before same was amended,
and probatly not so much now, in meny cases 1t would
be a yeur or more after the reciplent was removed
frow the roll and filed his appeal to the Gammissi;n
for a hearing before the Commlisslon would grant hi
& hearing and finally pass on said hearing. *here
wes no delay in the circuit court after the recipient
filed his appeal to the circuit court, but a pre=
requisite for appeal to the courts was the hearing
and decision of the Commission, _

After the appeal for hearing was filed, the
Commission would require what they termed a reconsi-
deration which caused much delay and required the pre=
sence of the District Supervisor and worker with the
recipient, Thig was necessary before the heering could
be held.s “There was no specific provision under the law
for holding such a reconsideration. Of course, now
under the amendment 1t almost prohibits & reconsidera-~
tion for the reason it specificelly requires the County
Social Sgcurity Commission to forward said appeal to the
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State Soclal Security “ommission within ten (10)
days after receipt of same. However, there is no
provision requiring the Commission to hold hearings
within any specific time after receipt of said
appeal.

As we read this amendment we can see no
sound or logical reason why the Sixtieth General |
Assembly in enactin; such amendment would ever do
s0o with the intent that the name should remain on
the roll with no monthly payments until the State
Social Security Commission had finally rendered its
decision after a hearing. Them, if they found for
the clalcant he shall receive back payments and if
they found against him he receives no back payments
and his name is then removed from the roll. The
Legislature very well knew that only a very small
percentage after a hearlng are ever restored to the
roll voluntarily by the Staete Social Security “ome
missione.

CONCLUSION,

Therefore, we are of the opinion the “ixtieth
General Assembly in amending Section 16, supra, fully
intended that all reciplents for old age assistance

that were ordered stricken from the roll should remain
on the roll and continue to receive old a; e assistance
until a hearing was granted and the Commission finally
determine their eligibility. This is the only reason-

able construction for such a provision.

This amendment further requires a person de=-

siring to appeal to the Commission for a hearing to do

so within ninety (90) days after he is notified th:t
he will no longer receive assistance. If he fails to
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file his appeal within the specified time and canP
with the law, then he may be removed from the rol,ls
upon the expiration of thils special period.

Hespectfully submitted,

. AUBREY R. EAMMETT, JR.
Asaistant Attorney General

APPROVED:

(Acting) .Attornoy General

ARH/rv



