
COUN'lry BU])SE'l' ACT: Balance for printing financial stat m&r'it 
and not budgeted can only be paid out of sur plus or trans~ 
f err ed from other cl a sses . Amende~ Act of 1939 , pafe 656 , 
does not change the l iability of t~e count y c lerk a budget 
offic er on his bond. Also t he s ame liability on th county 
clerks of counties of population over 50 , 000 , under Sect ion 
20 , Laws of 1933, page 340 et seq . 

April 30, 1940 

Honorable Forrest Smith 
Stat e Auditor 
Jeff e rson City , i s souri 

Dear Mr . Sm1 th: 

On liarch 28 t h you wrote this Depar t ment and 
submit t ed a number of questions. The firs t part of I our 
inquiry r elate s to a letter Whi ch you have r e ce ived 
concern ing t he payment under the Budget Act for the 
publishing of the financia l s tatement , an d i s as fol ow•a 

• ' The County ·Cour t and myself are 
having some trouble about pay ing 
f or the publishing or t he l''inanc1al 
Statement . the Cour t s budget for 
same was " 450. 00 and the coat for 
publis~ wa s $693 . 00• and I have 
refused to write a war r ant t or only 
t he 450. 00 which was all t he Budg et 
called for . Now plea se inform me 
how they can pay the balance of 

243. 00. There will not be en·ough 
1n Cla sa Five to pay this a t the 
c l o se of the year, I want to stay 
on the sa f e side . but I want to do 
what i s right.• " 

The rulings of this Department have been t~ the 
e :tre e t tha t no warr ant shoul d be i s sued f or items whi~h 
are i n excess of t he amount budget ed under any of the five 
classes. fht main ~bjective of t he Budget Act wa s to com­
pel counties to maintain t heir expense s w1th..1n t he an ici­
pated r evenue. In counties of less than so.ooo inhab tanta 
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there are five classes which tho act compels all off1yera 
participating in the i ssuance of any warrant to sacre ly 
preserve t he priorities . T:ne only manner by whiCh t 
county official, referred to in the letter, can prope ly 
protect himself i s the course whichhe has pursued, tlat 
i s , honor a war rant for the amount which was containe 1n 
the budget• e have held tba t any surplus in any of he 
pr eced1ng .cla sses may be transferred to Cl ass 6, prov ded 
it does not in anywise j eopardize the i tems contained in 
any of t he class es . 

Another me thod by which payment might be 
is. if there i s at the close of the fi scal year any 
plus fUnd s frCI.n any of the clasaea such surplus may b used. 
If there does not remain any sur plus at the close of he 
year ·it will be necessary to take tnis item into aceo t 
f or t he ensuing year., 

I 

Part I of your request is a s follows: 

·~ s the l 9Z9 revision which makea 
the county clerk ox-officio ' Budget 
Officer.' place liability on his 
official bond for i ssuing r arrants 
1n excess Of the approved f Stimates 
certified to the county treasurer 
and the State Auditor, 1n. counties 
of le ss than so.ooo popula tion? 

•I s such liability established 1n 
counties of 50,000 but not in exoeaa 
of ao.ooo population? 

•Apparently by provision of Sections 
12161, R. s . Mo • • l 929a and Section 
21, of the 1939 Revision, the county 
cler k i s ex- officio •Accounting 
Officer' 1n all counties not having 
elected auditors or comptrollers. 
If liability i s to be established, 
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under which of the various fUnctions 
performed by the clerk i s it to be 
charged? Please give your opinion 
on the above que s tions confining it 
gener a lly to excess i s suance ot 
warrants over appropriations for 
classes or funds . " 

The County Budget Act wa s originally passetl 1n 
1933, Laws of Mi ssouri • 1933, page 343 et seq. Tber~ was 
a minor amendment made in 1937, Laws of Mi ssouri, 1~9, 
page 422, with reference to transrerring funds in C sa 5 . 
In 193g, Laws of ~issouri, 1939, page 656 , the Legis ture 
repealed Sections 1, 9 and 21, and enacted new sectipns in 
lieu thereor. ~he only marked difference in the . newl section 
( Section 1} i s the sentence, "The clerk of the count~ court 
of the several counties of t h is s tate shall be the budget 
off icer of such county and a s sueh shall prepare all data , 
estimates and other i nformation * * •," whereas, formeri7 
it was the duty of the clerk of the county court to ~~epare 
such data, estimates etc., without desi gnating such officer 
as the budgei:; officer of the county . And likewise , the 
present section ( ~action 1} states that Sections 1 tp 8, 
i nclusive, of t he original act shall govern countie~ of 
50, 000 inhabitants or less. 

Therefore, it is our conclusion that no ~ge 
has been made in t he liab1lity ' of an off icer parti~i~ting 
or actually i ssuing warrants contrary to the Budge t 11\ct 
in counties of l ess than 50, 000 population. 

The question as to whether or not ~e budg~t 
officer comes within the provisions of the pena l ty s~etion, 
which i s the last paragraph of Section a, Laws of Hi~souri, 
1933, page 346, ~ill next be discussed. Said paragr~ph is 
a s follows: 

, 
"any order of the county court of 
anv county authorizing and/or direct­
in& t he i s3uanoe of any warrant con­
t rary to any provisi on of this aet 
Shall be void and of no binding force 
or effect; and any county clerk, 
county treasurer, or other officer, 
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participating 1n the i s suance or 
payment of any such war rant shall 
be liable therefor upon his official 
bond. " 

t 

Bearing in mind that t h e original act in c~untiea 
of less than 501 000 contained no reference to a budg;,t 
officer, and t he penalty section states, "any countt clerk,• 
does t he budget off icer now come within t he provisiorts of 
the penalty sectiont ~he new section (Section 1 ) ~~tes 
that t he clerk of the county court shall be the budg~t 
officer, thereby making 1n effect the county clerk a~d the 
budget officer synonymous . By Section 4, Laws of ~issouri , 
19331 page 343, it has always been the duty of the :runty 
clerk to prepare certain data and in rea lity functi as 
the budget officer. In our opinion the Legisl.ature s 
simply conferred title and in ano~er section given addition­
al compensation to the county clerk for preparing da~ which 
he formerl y prepared without compensation. But, we 4? not 
have to rely on the st;... tement in the penalty parag~rh of 
yection 8 to bring the budget officer within the p lew ot 
the section, as $acti on 8 states, •or other officer . 
This, in our op1n1 oq, i s broad enough to include the ounty 
clerk, now desi gnated as budget officer, and we accotci1ngly 
hold that the county clerk as suCh budget officer is sub ject 
t o the same penalty and liability as any other o.ff ic r 
enumerated or mentioned in the penalty section. 

·~ e f ~ther hold that the county clerk as btJdget 
of ficer i s not subject to the same penalties and lia1il1-
ties under hi ~ o.fffcial bond i n countie s of 50,000 b t not 
in excess of 80,000 popu l a tion . Such liability, i f t 
exists, must be found in sections 9 to 21, inelusive of 
the original act of 1933, and its amendments, if any, re­
ferring to him 1n the Laws of 1939, pages656 to 658, inclu­
sive. 

\.e next r efer to that portion 'of your lett~ 
which relate s to Section 12161, R. s. Mo. 1929• and ection 
21, Laws of Mis souri • 1939, page 658, and you desire to 
know which section governs the liability of the coun clerk. 
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~ction 20, Laws of i s souri, 1933, page 
refers to t he liab111 ty of eerta 1n officers, e spec! 
to the accounti ng off icers, and contains reference 
•any officer" and nsucn other officers. • Section 2, 
Laws or Mi ssouri, 1933, page 351, states, "All laws or 
parts of laws and expressly sections 9874, 9985 and 9986 
i n so far as tney conflict are hereby repealed. • 

From a cursory examination of the duties 
the county clerk under the Budget eta and under Se 
12161, supra, which bas been on our statute books y 
years,we fall to di scern any conflict between the a tutes 
with reference to the duties of the county clerk. -~ 
other words, it appears that he can carry out his ~~lea 
under Section 12161 and his duties under the Budget :Aot. 
Howe-ver, if a conflict arises cr if liability for '11110ll8• 
tul acts under the official bond or otherwise on tbS 
county a.rk come s into question, we are of the opln 
tbat his duties and 11ab1lity as established under 
Budget Act shall control, by virtue of the fact tha 
Section 22, supra, repeals all conf licting laws, an 
a later law naturally predominates and takes preced 
over all other laws. 

Therefore, i n answer to your request that ~e 
give particular emphasis to t he point of issuing exdesa 
warrants over the amount budgeted, we think the c~1ty 

. clerk as accounting officer~ or any other officer defined 
as "the accounting off icer, i s liable under Sectio 20, 
Laws of 1Ussouri, 1933, page 351, tor warrants dra 1n 
excess of the amount appropriated. 

' 
II 

Part II of your request is as followss 

"Sections 7 and 11, Laws of 19331 
Page 345 - 7, provides that eaeh 
officer or department turniah an 
estimate which the county court or 
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or budget office a s the case ~Ay be , 
shall examine a dmi n i str ativel y as 
provided by the .ct . Section 20. 1 

provi des t hat an officer i s individually 
l iable on his bond f or purchase s mde 
without autnorization of the "Account­
ing Offi cer . " 

"Do t he va rious r evisions pl a ce liabil­
ity on the county cl erk and his bonds­
men for warrants issued cov.ering pur­
chases made i n exce ss ·or the budget 
e s timates of any off icial or depart­
ment? 

"Please give your opinion confining 
it generally to exce ss i ssuance of 
warrant s over appropriations allotted 
by separate office or departments 
within the total appropriation by 
classe s or fund s . Please point out 
application as it affects countie s 
of l ess than so.ooo population. over 
so.ooo but not in exce ss o.f 806 000• 
anu showing a ainst which of the 
various func tions performed by the 
county c l erk the liability. i f exist­
i ng _ would be char ged. " 

As we have heretofore pointed out i n answeiing 
your other questions. Sect ion 7 refer s t o counties . o l ess 
t han so. ooo popul~tion, nnd t · ~ liability for the wr ngfUl 
ac ;; s of the county clf• r k i s governed by the l ast par graph 
of ~a ction 8, while ~ction 11 no~ refers to count1e~ of 
506 000 to ao,ooo populatio~ , wherein the county cl er i s 
made the budget of f icer, ana countie s of more than 8 6 000, 
wherein t he presiding judge i s cade the budget o.f.fic, r or 
t he county clerk may be designated as budget off i cer by 
Jections 9 and 9d, Laws of i ssouri , 1939~ page 657 . And 
as heretofore pointed out, the penaltie s f or the wrongful 
ac t s of the county cl erk i n counti es of r~eater popula tion 
are establi shed by wection 20 . 
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Having heretofore held that Section 20 i s oad 
enough t o cover any Change in the designation of the itle 
of the office . which in thi's instance· is the county c erk. 
we are or the opinion tba t the revisions ~ 19~7 and 939 
have made no material change s in the duties and 11abi ities 
of the county clerk, and hi s bond containing the usua 
covenants to the effect that he shall fai th.t'Ully perf'~l"'D. 
a l l duties of his office and account fOr all moneys. a 
bondsmen would be liable for warrants issued covering pur­
chases made. 1n excess of the budget estimates or any I 
official or department. 

Wi th reference t o pointing out particular i -
stance s wherein liability mi ght be established agains 
t he county clerk i n counties of l ess than so.ooo popu ation 
and over so. ooo population. we think the provisions o t he 
va r i ous statutes would have to determtne the situatio s 
as they mi ght arise and would have to be passed on 1n ivid­
ually. In, other words. it the county cler k tail ed. ~itted, 
neglected or acted contrary i n violation of or wrong lly 
carried out his duti es under any section in any eoun • he 
might be liable under hi s official bond. 

OMizEG 

APPROV~D: 

coVEt R. HEWf'l'T 
(Acting) Attorne7-General 

I 

RespectfUlly submitted• 

OLLIVER w. NOLEN I 
Assistant Attorney-General 

.. 


