" TYONS: NUISANCES: Construction of Section - —— -
JETNTRLIPAL: QOHECRA I'?202, R, S. Mo. 1929 - Cities of the fourth

class have right to abate nuisances and
{ssue special tax bills against the property
¢ ' for the expenses incurred.
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honoraole oy V. Starling

FILED.
Attorney at Law

Fldon, M issouri \

Leer SZir:

We are in receipt oi your request for an opinion,
dated L.ay 1, 1940, together witi Ordinance lio, 282,
the former which reads as follows:

"I am herewlth enclosing a copy of
Ordinance .0, <82 of the City of Ekl=-
don, Lilssouri, a Jity of the Fourth
class,

In the ¢ity we have a number of resi-
dences not within the sewer district
and not provided with a private sewage
treatment plant, On these properties
ordinary, open, outside tollets are
located., You will observe that, by
Section III. of this ordinance, if
after notice 1s given by the proper
officer the owner or the occupant of
the property does not provide one of
the three approved methods of dispos-
al of human excrcta, the city 1s glv-
en the power to do or have done the
things necessary to comply with the
provisions of this ordinance and to
lssue a special tax bill in payment

of the cost,

The kayor and Board of Aldermen would
like an opinion from your department
as to whether a oduyer of property sold
under one of the special tax bills so
lssued would teke good title to the

property.
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I have had some doubt as to the au=
thority of a city of the fourth

class to issue special tax bills in
payment of improvements of this type."

Section 7023, i, S. Lo, 1929, reads as follows:

"The board of aldermen nay nake re;u-
letions and pass ordinances for the
crevention oi the introduction of con-
tegious diseases in the city, and ior
the abaterent of the same, and may
ralkke Quarentine laws and eunforce tihe
same within five miles of the cility.
'hey rmay purchase or condemn and
hold for the city, witiiin or without
the city llrlts, within five miles
therefrom, «ll necessary lands for
hospltal purposes, waterworks, G sewer
carriage and outfall, and erect, es-
tablish and regulece hospltals worke
houses, poor-houses, and provide ior
the govermment and support of the
same, and meke regulations to secure
the gencral health of the city, and
to prevent and renove nuisances
rrovided, however, that the condeme=
nation of any property outside of

the city limits shall be regulated

in all respects as the condemnation
of property for rallroad purposes 1s
regulated by laws and provided fure
tiier, that the police Jurisdiction
of the clty shall extend over such
land and property to the same extent
as over public cemeteries, as pro=
vided in this article."

Section 7207, R, S, lio, 1929, reads as follows:

"The legislative or _overning bodies
of d tles organized under the general
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statutes or speclal charters shall
have, and they are hereby ygranted

the power to suppress all nulsances
which are, or may oe, iajurious to
the health snd welfare of tie in=
habitants ol sala citles, or preju~
dicial tec the morals thereof, with-
in the boundarlies of sald citles and
within one~half mile of the Dboundaries
thereof, Such nulsances may be sup=
pressed by the ordinernces of saild
cities or Dy suchk act or order as

the charters of sald clties autnorize
then: to adopt, If the nuisance is
suppressed within the city limits,
thie expense for abating the same nay
be essessed against the owner or occu=-
pant of the property, and against the
property on which sald nulisance 1s
cormitted, and & speclal tax blll may
be issued agaeinst sald property for
sald expense,"

Paragraph 965, 43 Corpus Juris, reads in part as
follows:

"Toilets, water-closets, privies, and
cesspools may be the proper subject
ol runicipal regulation, <+<he power
ol & municipal corporation to do so
is usually derived irom 1ts police
power, The regulaticn rmust be rea-
sonable., The power to regulate does
not inﬁlude the power to prohibit,

w W W

in State ex rel, Fickering v. Uity or Willow
Springs, 230 S, W, 352, l. ¢, 553, the court had
this to say:

"As toc whether the alleged nulisance
is in fact a nuisance and subject

to abatenent is a question of judg-
pent on the part of the le islative
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body of the eity, and certainly we
have no authority to direct the sub-
ject-matter o1r le,.slation on the
part of the city council, It is
their duty to relleve the inhabltants
of the city of this nuisance; but
suc.: duty 1s not, in the state of
this recoru, a minlsterial duty, and
therefore cannct be dlrected 1in man=
damus, "

In the case of S5t, Louls v, .4a&ash, 2060 O, ., 980,
l, ¢. Y6, we find the ilollowings

®(3) IV, It is a proper snu consti-
tutional exercise of tiie police power
of the stiute for the protection of
the public health to require privy
vaults tc be removed and replaced by
water closets, # % # % % % % % % W

(4) Vo In the exercise of police pow=
er of the state, a municipality may
lawfully require a property owner to
alter or reconstruct an existing build-
ing without compensation, when such al=-
teration or reconstruction 1s reasonabply
necessary to insure the public safety or
to protect the public health, s 4 4 + ™

In the case of City of £t, Louls v, Hoevel ieal
Estate and Building Co., 59 8, W. (2d) 617, Judge Cantt

had thils

to say in ruling and In passing upon the case

of St. Louls v, liash, supra:

"In that case, as 1in this case, the de-
fendant was charged with a violation of
the section, In ruling the guestion we
held that the enactment was & valld exer=-
cise o1 the police power, and that the
section wes not in conflict with the
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State snd Federal Constitutlions, Ilur~
thermore, we held that 'in the exerclse
of police power of the statc, & munlei-
pality may lawfully require a property
ovner to alter or recons truct an exlst-~
1ng building without compensation, when
such alteration or reconstruction is
reasonably nece.sary to insure the pub=
1lc safety or to protect the public
health,' |'e adhere to our ruling ln
that case.”

In the case of Ratchford v, Clty of Caestonia, 177
e Cq 976, 1. 0, 379, which we copy to show the similarity
to the instant case, the court had this to say:

"The public health is & matter of in=-
pertance to the entire neighborhood,
and especially to all the inhabitants
of a town or city, for the inadifference
or ignorance or neglect of one man will
nullify the precauticns taken by all
others in that locality, Such ordi=-
nance &s is nhere in question 1s & neces-~
sary protection, which will De extended
in its scope with the 1lncreuase of lknow=-
ledge and can never be diminished, The
requirerent oi sewerage will be better
than such ordinence as this which is
the minimum, '

The enforcement oi such re_ulations as

this by an officer appointed by the city
directly throuzh its officers and employees
is not only rore econorical but it is the
only nethoa of makin, 1t efficlent, +« # - %

In conclusion, we are of the opinion that it was
the le islative intent, 1a Section 7207, R, S, lLio., 1929,
that cities of the fourth class (as in this particular
instance) should huave power to pass the necessary ord inance
to suppress nuisances, &s explained in your letter and
ordinance attached, and that the city should have the
further right to assess against the owner or occupent
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of the propert; the expenses, I the nuisance is
suppressed witiin the city limits, the expense for
abating the sane may be a-sessed against the owner
or oscupant of the property. Upon his or her fallure
to pay, the city, under proper ordinauce, would have
the rizht to issue a special tax 0ill sgainst sald
roperty ior sald expenses,

Hespectiully subnitted,

Be RICHAALS Cnl:-ECH
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