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MUNI JIF:AL doRPORATIONS: NUISANCES : Con:struc.tion of Section "'·~:_. 
q - 7202, R. s . Mo. 1929 - Cities of the fourth 

class have right to abate nuisances and 
issue special tax bi lls against the property 
for the expenses i ncurred. 

July a3 , 1940 

honoraole 1toy \t e Starlin(; 
AttOJmey at Law 
E:l don, t issouri 

Dear ~i r : 

~ /v_l ___ , 

Fl LED 

.'le a re in r ecei pt of your request t or a n opinion , 
dated 1 ay 1 , 19 40, together wi t.b. Ordinance Uo. 282, 
t he former which reads as follows: 

"I am herewith enclosing a copy of 
Ordi nance .lo . ~2 of t he City of h.l ­
don,- Ui s souri, a J ity of the Fourth 
Class . 

In the 0ity we have a number of resi­
dencee not within the sewer uistrict 
and not provided with a private sewaGe 
treatoent pl ant. On t hese properties 
ordinary, open, outside toilets are 
located. You will observe that, by 
Section I I I . of thi s ordinance, i f 
aft e r notice 1s Gi ven by the proper 
of fi cer t he owner or t h e occupant of 
the property doe.s not provide one of 
t he t h ree approved met hods of dispos ­
al of human excr~ ta, t he city is giv­
en t he po~er to do or have done the 
t hings necessary t o comply with the 
provi s i ons of this ordinance and to 
issue a special tax bill . in payment 
of t h e co~ t . 

'l'he l..£ayor and Board ot Al de1'!!1en would 
like an opinion from your a epartmen t 
as to whe t her a buyer of property sold 
under one of t he special tax bills ao 
iasued would t ake &ood t itle to the 
property. 
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I have had some doubt as t o the au­
thority of a city of the four th 
c l ass to issue special tax bills in 
pa j'lnent of inprovet:lents of this type . rr 

Section 7023, .:~. . s . t,o. 1929, reads as f ollousr 

"The board o£ alderu en nay make reLu­
lations and pass ordinanceb for the 
; revention of the 1ntroduction of con­
tagious diseases in t he city, and fo r 
the abaterent of the s~e, ana nay 
r.1ake quarantine l aws and eufopce the 
~ame within t i ve miles of the city. 
~hey may purchase or condemn and 
hol ci for t he city, wi t 1:in or without 
t he city 1~~1ts, ni tr~n five c iles 
t herefrac, ull necessary lands for 
hospital purposes, waterworka , ·sewer 
oarriabe and outfall , and erect, e s ­
tablish ana ro&ula ~e hospital s work­
hou ses , poor- houses , ~nd provide 1or 
the gover~ent ana support or t he 
s ame, and make reLulations to bectU~e 
the oen~ral health of the city, and 
to p revent w1d r~aove nuisanoes a 
~rovided, however, thut the condem• 
n~tion of any property outside o£ 
the city limit~ sl~ll be rehulated 
_n all respe cts as t he condemnation 
of property for r ailroad purposes is 
re~ulated by law; ru1d provided fur­
t iler, tr.ta t the pol ice jurisuiction 
of t he city shall extend over such 
l and and property to the sace extent 
as over public ceneteries, as pro• 
vided in _this article. " 

Section 7 207, R. s . li o. 1929, reaua as .:t.ollowsr 

"The l ebialative or 0 0verni ng 0odiea 
of c1 t'lts s organized under t he general 
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8ts.tutes or s pac lal char t ers s hall 
have , anc they are her eby br ant ed 
the pO\ier t o suvpro~s all nuisances 
wr~ch are , or n ay oe, injurious t o 
the heal~h ~d wel fare of t !£ ~n-
habi t ant a o1· s a ia ci ti e ~:~ , or pre j u ,.. 
di ci a l t o the moral s thereof, with-
i n the boun6.a.rl e s o1' a &ld citi es and 
withln one- hal f ~lle of the boundarie s 
thureof, Such n~isances may be ~up ,.. 
~re s sed by the ordinanc es of sa id 
citi es or by such act or order a s 
t he cL.artt.~s of said citi es aut.aori~e 
t h e.Ll to a c.lopt . If t he nuisance i s 
supp:."e ~:~ sed wi tl...ln t i::.e city limi t a , 
t he ex~ense fqr abatin¢ t he same may 
be a ssessed &ba ina t the owner or occu­
pant of t he property, and aga i nst t he 
property on which said nuisance is 
c~tted, ana a specia l tax bi ll nay 
be issued ag ainst said property f or 
sai d expense, " 

Par a.;ra1)h b68 , 43 :.:orpus J ....._r is , reads ..~.n part as 
fo llO\JSI 

"Toilets ~ water- c l ose t s , privies , and. 
cess tJool s may be ~he proper subject 
of cunicipal rec;ul at1on , 'i.he power 
of h Lt~icip~l cor poration to do so 
is us ual l y derived f~ its police 
power~ The r egul ati on mus t be rea~ 
s ona ol e . 'l'he power t o r egulate does 
not i n clud e t he pouer t o prohibit. 
v ~ .," n 

In St ate ex rel . Fi cker inu v. J i ty of Wi llow 
Spri ne s , 230 s. w. 352, 1 . c . 353, t he court had 
tr.d s to say : 

"As t o whet her the all eged nui sar~ce 
is i n f a c t a nuisance and sub j ect 
to aba tmlent i s a question or jud&­
:r:ent on the part of the l e ,.)isl ati ve 



v 

!.on . ~ ... oy . • .:/ tar ling !.ay 29 , 1940 

body ot t he city, and certainly we 
r~ve no authority t o uirect the s ub­
j ect-mtttter o1· le ,_, ..~. slation on the 
part o1 tr~ city council . I t is 
t heir duty t o r elieve t he inhabitants 
of' the city o-f t h..i.. s nuisance; but 
sue ... duty i s not, in the stat e of 
this recoru, a minis terial duty, and 
therefor e cannot be a irected in man~ 
damus . " 

ln the case of St . Louis v. £lash, 2ti0 b . 1'1 . 98b, 
1 . c . 9uti , we find the 1ollow1ng s 

" ( j ) I\ . It is a proper ~no consti­
tutions.l exercise of t he police power 
of the st .... t e for t he prot e ctio11 of 
th6 public health to require pr i vy 
vaults t o be r booved and replaced by 
water closets. * w ~ * w w u w v • 

(4) v. In the exercise of police pow­
er of th~ stat e , a nunicipality naJ 
law.fully r equire a prop erty owner to 
alter or reconstr uct an oxis t l nb bui ld­
ing without caopensation, when such al • 
t oration or reconstruction is reasonabl y 
necessar~ to insur e tho public safety or 
to pro tect tho public health .. .,,. ·:~ i.- * " 

In the case of City of ~ t . Louia v . Hoevel f eal 
Estate and Buildirlb Jo. , 59 s . "• (2d.) 617, Judge Gantt 
had t~l a to say i n ruling and ~n paosiOB upon the case 
of st~ ~ouis v. Nash, s upra: 

"In that case , as i n th~s case, the de­
fendant ~as charged with a violation of 
the sec t ion. I n rulinb the question we 
held that the enactment was a valid exer­
cise ol the police power, and that the 
section t.as not in conflict with the 

.. : .... 
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~tate and I'eder~ll Consti t u t ions . !'ur­
thernore, \'78 he l d tha t 'ln the exerci s e 
of police power of t he sta t~, a ~unici ­
pality nay l awfull y require a property 
owner to a l ter or recoiU~ truct an exis t ­
inu buildlng without c~pensation. vhen 
such a l teration or reconstruc t ion is 
reasonably nece~ sary to insur e the pu b­
lic safety or t o pr otec t t he puol ic 
health.' ~. e adhere to our ruling in 
t hat ca se. " 

In the case of ~atchfo1~ v. Ji t y o~ ~ astonia, 177 
, • C. '37 ti , 1 . o. 37 9 , which ne copy t o show the similarity 

t o the 1n~t~1t case , the court had t bis t o say : 

"The public health i s a ma t t er of i m­
port ance to the entir e nei &hborhood , 
and especi ally to all t he inhabi t ants 
of a town or city, for the i naif fer ence 
or i Lnorance or negl ec t of one ~an oi l l 
nu l li f y the precautions taken by all 
others in t hat l ocality. Such ordi­
nanc e a s i s h er e in question i s a neces­
sary prot ection, ~hich will be extended 
i n its scope wi t h the increase of know­
l edge and can 11ever be di:r.1 i ni s hed . The 
requlr~~ent oi s ewera&e ui~l be be t ter 
t ha n such ordinance as t hi s 'Ohioh is 
the min iDum. 

1!he en.for cet'!2ent 01 such re0 ulations as 
t his by an office r appointed by the ci t y 
directl y thro~~h its ofi icers and empl oyees 
is not only c o re econo~ical bu t it i s the 
only :r..ethoci of naki r• . ._ it er'f i cient • . ,, v ~r • 

In conclusion , we are of the o~inion t hat it va s 
the le..,isl a t i ve intent, i n Section 7207 ~ R. s. !1o . 1929, 
that c i t i es of t he fourt h class (as in this part icular 
i ns t ance) should hLve ~or.er to ~ass the necess ary orri innnce 
t o su~ress nui~a~ces~ as expl ained in your l e tter and 
or dlnance attached~ and that the ci t y should have the 
furthe~ right t~ a s s ess aga ins t the owner or occupant 

.. 
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of t )fo propertJ the expenHea . I f t he nuisan ce is 
supp~essed wit!dn t he c i ty l tcita , t he expense for 
abat.&n0 the sar..-,e may be a ~ sessed uga:i.nst "the 0\mer 
or o~cupant of the vropert y. Upon his or her failur e 
to pay, t he city, under proper oruinauce , would have 
t he rioht to issue a special tax ~111 u&&inst said 
rop ~rty l or said expenses. 

A~iROVED : 

lf0'. 1.L):I R. hl r.ITT 
(Acti nc ) Attorney General 

f RC :\C 

h&spectfully subcl t ted, 

Jj• rlL ., •. ~.L.-S v•\.~EUL. 
Assistant At torney General 


