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- SCHOOLS: Article XIV, Section 13, relating to nepotism,
NEPOTISM: ' is not violated by the appointment by a school

' director of a relative within the fourth degree

who later marries during her term of employment.

December 3, 1940

i FILED)

Honorable Elmer A. Strom
Prosecuting Attorney
Cape Girardeau County
Jeckson, lilssourl

Dear Sir:

We are in recelpt of your reguest for an opinion
dated November 28, 1940, which resds as folliows:

"You are requested to furnish the
undersigned en opinion relative to
the construction to be placed upon
Article 14, Sec. 13, relsting to
Nepotism, 5aaed on the following
facts,

"One of three school directors voted
affirmatively with one other school
director for the reemployment of a
school teacher in April, 1940, at a
time when the school teacher was
- reported to be unmarried and not
contempleting marriage. Soon after
her election and prior to the begin-
ning of the school year in September,
end prior to signed acceptance of
the contract she married the nephew
of the school director who had voted
for her employment, and has been em-
ployed and compensated each month
since that time.

"The question presented is whether
the school director mentioned there-
by forfeited his office, although
no proof is available that he knew
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that the wedding would actually take
place although there is sufficient
evidence to prove that he had reason-
able notice thet a marriage would
take place.

"The second question presented is
whether the contract of employment
is valid and the school directors
obligated to pav the war:@ants under
her contrszct.

Article XIV, Section 15, Constitution of Missouri,
page 157, reads as follows:

"Any public officer or employe of
this Stite or of any political sub-.
division thereof who shall, by

virtue of sald office or employment,
have the right to name or appoint
any person to render service to the
Stste or to any politicel subdivision
thereof, and who shall name or appoint
to such service any relative within
the fourth degree, either by consan-
‘guinity or afiinity, shall thereby
forio%t his or her office or employ=-
mence.

The above section has been construed as self-enforecing.

In the csse of State v. Ellis, 28 S. W. (24) 363,
l. c. 365, the court said:

"The opinion, however, seems to put
the conclusion uquareiy upon the

theory that the constitutional pro-
vision itself was not self-enforecing.
That 1s contrery to the general rule,

as mentioned above and as announced

in this state in a later case, State

ex inf. v. Duncan, 265 Mo. 26, loc.

cit. *2. et 85eqQ., 1756 S. W, 940. Ann,
Cas. 1916D, 1, and in cases cited there.
It was there sald, loc. cit. 42, of 2656
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Mo., 1756 S. W. 940, 944, in relation
to section 9, article 9: 'Indeed,

the clause under discussion merely
expresses a stetus which will instant-
ly result from the election required
to be held. Statutory language would
be impotent to add aught to the Constitu-
tion's expression of this resulting
status, and so the clause is self-
executing. It 1s a provision complete
in itself, and needs no legislation to
put 1t in force.' That language aptly
applies to this case.

"Section 13 provides thet any officiel
violeting its provision, '# # i ghall
thereby forfeit his # # % office employ-
ment.*

"He forfeits by the act forbidden, and
therefore his asct results in a status.
See, also, State ex rel, v. Sheppard,
192 io. loe. cit. 511’ 81 S. Weo 477,

"The debate in the Constitutional
Convention which put forward section
15 as an amendment to the Constitution
shows that it wes intended to be self-
enforeing. It was assumed that no
leglislative act would be necessary to
put 1t into effect. One reason why

it is self-executing is because some
of the very state officiels affected
by 1t should not be depended upon to
put it into force. It was !ntended,
as quoted from Corpus Juris above,

to put it 'beyond the power of the
legislature to render such provisions
nugatory by refusing to pess laws to
carry them into effect.' That was
clear in the debates.

"No doubt thet icdea was prominent
in the minds of trhe voters who adopted
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it. As & matter of com:on knowledg e
-1t was so agltated in the newspapers."

Section 9209, F. S. Missourl 1929, relates to the
procedure of the employment of teachers. This section
was smended in the Session Laws of 19.3, page 387, end
the Session Laws of 1933, page 387, were amended and a
new section enacted in lieu thereof by the Session Laws
of 1939, page 695, and given the section number of 920S.
Section 9209 of the Session Laws of 19359, page 695, reads
as follows:

"The board shall have power, at a
regular or special meeting called
after the annual school meeting,

to contract with and employ legally
qualified teachers for and in the
neme of the district; all special
meetings shall be called by the
president and each member notified

of the time, place and purpose of

the meeting. The contract shall be
made by order of the boardj; shall
specify the number of months the
school 1s to be taught and the wages
per month to be pald; shall be signed
by the teacher and the president of
the board, and attested by the eclerk
of the district when the teachers's
certificate is filed with saild clerk,
who shall return the certificate to
the teacher at the expirstion of the
term. The certificate must be in
force for the full time for which the
contract is mede. The board shall
not employ one of its members as a
teacher; nor shall any person be em-
ployed as a teacher who is related
within the fourth degree to any board
member, either by consanguinity or ane
finlty, where the vote of such board
member 1s necessary to the selection
of such person; nor shall the teacher
serve as a clerk of the district. All
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transactions of the board under this
section must be recorded by and filed
with the district clerk. Provided,
thet the boerd of education of any
first class high school mey employ a
superintendent either before or after
the annual school election.™

It will be noticed in the above section that the
following eppearss

"% % # nor shall any person be em=
ployed as a teacher who is related
within the fourth degree to any board
member, elther by consangulnity or af-
finity, where the vote of such board
member is necessary to the selection
of such person; nor shall the teacher
serve as a clerk of the district. # « "

The above phrase relates to the acceptance of the appli-
cation of the teacher and does not refer to the contract
entered into later onat a general or special meeting of
the school directors between the tescher and the board
of school directors.

In your request you state that two directors
voted affirmatively for the reemployment of the school
teacher in question in April, 1940, and at that time
this t@acher was unmarried but later marrled the nephew
of the ‘school director who had voted for her employment.
This act of the two school directors was not a violation
of Article X1V, Scction 13 for the reason that at that
time the teacher was not a relative of either of the
school directors within the fourth degree, either by
consanguinity or affinity.

You also state in your request that after her
application as a school teacher she married the nephew
of the school director who hed voted for her employment
and thet after the marriege she signed the formal con=-
tract tendered her by the board of school directors.

I eam sssuming that at the time the formal contract was
authoriged that all three members of the board of di-
rectors were present and i1f so, if the contract was
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authoriged on the vote of two members of the board of
directors who were not related to the school teacher,
the contract wlthout gquestion would be valid even though
one of the directors wes related to the school teacher
within the fourth degree. Unless the relative of the
school teacher, as a director, fraudulently connived
with the other two members of the board of school di-
rectors, this appointment woulc "e velid. It was so
held in State v. Beekﬂr. 8l 8., W%, (Ed) 948. 1. Ce 951’
where the court ssid:

"Now, in the instant proceeding, it

is freely conceded that in the inp
tended appointment there is not in
fact or in semblance any connivence,
agreement, confederation, or con=-
spiracy between the majority members
of the Court of Appeals as between
themselves or as between them, on the
one hand, and the non-voting member
on the other, or any common design
between any two of them, that the two
should accomplish in behalf of any or
all a prohibited purpose. The sum of
the matter is that Judges Becker and
McCullen are about, honestly end in
good falth, to exercise their offiecial
power in securing for the Court of Ap-
peals the continued end uninterrupted
services of a commissioner whose record
of integrity of character, untiring
industry, and distinguished judicial
service, has met with the unqualified
approval alike of his associates on
the Court of Appeals end the bench

end bar of the state.

"In view of the foregoing consideratiory
we are of the opinion that the threatened
action of the respondents is not beyond
or in excess of their jurisdiction as
members of the 8t. Louls Court of Appeals
and 18 not in violastion of section 13 of
article 14 of our State Constitution."
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The state law does not prohibit the employment
of married women and have even gone so far as to hold
that a prohibition in the contract between the board
of directors and the teacher which would declare the
contract vold in case of marriage during its term was
egainst public policy and ebsolutely of no effect.

It was so held in the case of Taggart v. School Dis-
triet #8682, Carroll County, 96 S. W. (2d) 3535, 339 lNo.
223, which reversed 88 S, W. (24) 447. It has been
held in this stete in regerd to contracts entered into
by school teschers with the board of school directors
take effect after the application of the teacher has
been passed upon favorably by the board of directors
end does nct depend upon the later formal signing of
the contract of employment. It has also been lheld in
this state that where a school teacher formally makes
application for employment as a school teacher and her
application has been passed upon favorably and her em=
ployment accepted, if the board of directors should
then fail to send her the formal contraet of employ-
ment and employ another teacher they would be liable
for damages for a breach of contract., In the case of
Beiley v. Jamestown School Dist. ®o. 11, 77 S. W. (2d)
1017, 1. c¢. 1020, par. 4, the court ..1&:

"A contract is the agreement which

the parties made and not the write

ing which evidences the agreement.

idwards v. School District, 221 Mo.
ApPDe ‘7' 297 8. W. 1001. lo002."

In the above case a school teacher filed her appli-
cation for reemployment and it was accepted and placed
upon the minutes of the meeting of the board of directors.
Later they employed esnother teacher and at no time did
they send the formal contract of employment to the school
teacher. The court held that the contract of employment
was consummated at the time of acceptance of the applie-
cation of the teacher for reemployment which is the same
facts as set out in your request except under the facts
in your request the contract of employment was signed
after her marrisge. In the above case it specifically
held that the formal contract was only evidence of the
original contract of employment. In the case of Edwards
v. School Dist, No, 73, 207 8. &, 1001, 1. c. 1002, par.
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3, the court said:

"A contract is the agreement which
the parties make and not the writing
which evidences the agreement. 13
Ce do 259. In Baxter v. School Dis-
trict 217 lio. Appe. 589’ 266 S. W.
760 Io held a teacher's contract
id although the president of the
board had not signed a formal written
paper evidencing the contract.

"Plaintiff in the cause at bar filed
her written applieation, duly signed
by her. It specified as to the school,
term salary, ete. This epplication
50 tarmca an offer, and the board
o: diroctorl not only made an order
accepting this o:ifer, but went further,
and each director, inecluding the presi-
dent, signed a writing which evidenced
the contract which they had consume
mated by their scceptance of record.
It also appears that the clerk of the
district signed the minutes of the
board sccepting plaintiff's appli-
cation to teach the schooly ihis
record shows that every requirement
es to writing and slgning, made by
section 11137, was fully met. There
is no argumon% against the validity
of the contract except that it was
not formally written upon a separate
paper and there signed by all the
parties required by the statute.
Such is not necessary and could not
be mede so without meking the law
respecting teachers' contrescts dife
ferent from the genéral law of con-
tracts, We hold that plaintirf'a
contrect was valid and binding,"

Under the above two preceding ceses there 1s no
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question but that the contract is consummated at the
time the board of school directors accept the applie
cation of the tescher for employment. Under the facts
in your request the contract was consummated at the

time one of three school directors voted affirmatively
with one of the other school directors for the reemploy=-
ment of the school teacher in April, 1940, at which
time she was unmarried.

In the case of Stete v. Whittle, 63 S. W. (2¢)
100, 1. c. 101, the court said:

"original proceeding in this court.
Information in the nsture of quo
warranto. In substence it is al-
leged that, at a lawful meeting

of the board of directors of a com=
mon school district in Miller county,
Logan Stone was by sald board em-
ployed and contracted with as teacher
of the school in sald district; that
Stone is a first cousin b; affinity
of respondent Otto Whittle, a die-
rector of sald district; tﬁat he was
so employed by said board as the
result of respondent Whittle and
another director of the district
voting in favor of him for the
positiony that the other director

of said district voted against the
employment of Stone to tegch the
schooly that roagondant Whittle,

by voting to employ Stone as teach-
er, violated section 13, art. 14, of
the Constitution, and thereby for-
feited his office as director of the
school distriet. The case was sube
mitted on respondent Whittle's de-
marrer to the information,

£ 2% % * O R O ¥ O o

"Even so, felponﬂont contends that
sald provision of the Constitution
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is not directed against school
directors who participate as such

. in naming 2 teacher. He argues
that a director is without asuthority
in the matter, citing section 9209
R. S. 1929 (lo. St. Ann. section 9209),
which provides that the board shall
have power, at a lawful meeting, to
contract with and employ a teacher
by order of record.

"0f course, there must be a substan=-
tial ¢ ance with the statute.
Otherwise the teacher is not employed.
It follows that, as between the dis=
triet and the teacher, the power to
employ is lodged with the board. Howe
ever, as between the public and a
director, "the right to nsme or appoint!
a teacher is not determined by refer-
ence to the statute. To hold that

sald 'right' is so determined would
convict the people of intending to
eradicate only a small part of the
evil., Furthermore, to so hold would
be absurd. Respondent also argues

that the amendment is only directed
against officials having all the
right (power) to appoint. We do not
think so. The guestion must be de~
termined upon a construction of the
::end:ant.ThIt is not so written

erein. e dment is direct

against ofmi%lﬁvo t
?_Eﬁe time of the u;ocﬁonl ' s ) t

o n or a int' a person to o COe
Of courss, & beard d?ﬁE%EgEE%EE its
offTelal mem rs, Or & majority thereof.
If at the time of the selection a member
hes the right (power), either by casting
a declding vote or otherwise, to name or
appoint a person to office, and exercises
sald right (power) in favor of a relative
within the prohibited degree, he violates
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the amendment. 1In this c¢ase it

is edmitted that respondent had
such power at the time of the se-
lection, and that he exercised it
by naming and appointing hils first
cousin to the position of teacher
of the school in sald district."

Under the holdin. in the above case the school
director who had violated Section 13 of Article XIV
of the Constitution soupht to enter t: e defense that
he did not personally contract fcr the employment of
his first cousin, but that the board of directors, by
authority of Section 9209, R. S. Missouri 1929, which
is now Section 9209, Session Laws of 1939, employed the
teacher., It also specifically stated that the violation
of Section 13, Article XIV was committed when the sppoint-
ment was mede and not when the formal contract was enter-
ed into.

CONCLUSION

In view of the above authorities it is the opinion
of thls department thet a school director who, upon appli=-
cation of a school teccher, appoints the teacher who later
marries the nephew of the schoocl director joining in the
voting for the appodtment has not violated Section 13,
Article XIV of the Constitution of Missouri.

It 1s further the opinion of this department that
where the school teacher has made application snd has been
accepted and appointed before marriage but marries a
relative within the fourth degree of the school director
voting for his or her appointment before signing the
formal contract of employment, the contract of employment
is velld and the school directors are obligated to pay
-warrants under her contract for the full term of her eme
ployment.

Respectfully submitted

APPROVED:
WW. J. BURKE
Assistant Attorney General

COVLLL K. HEWILT
(Acting) Attorney General
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