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SCHOOLS : Te acher, after obtai ning judgment f or salar~ can 
compel directors of the district t o levy speci al 
l evy t o pay j udgment , i f it is not in excess of 
the const i t u t iona l l imit • 
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November 25 , 1940 

Kr . N. ~arl nnlker , ~up ' t . 
Butterfiel d Pu bl ic School s 
~utterfield , a iaaouri 

Dear Sir: 

Thie department i s in receipt of your let t er 
of November 20th wherein you make the fol l o ing in­
quiry: 

"!n our circuit court a t present 
there is a case pending in ~hich a 
f or oer t eacher ia aakint r or a 
judgment against our school dist rict 
f or the amcunt of some school warrants 
whi ch were not paid becauoe t nere 
were no f unds from which they coul d 
be paid. 

If t he pl aintiff should obtain the 
jud~ent f or whi ch he is askint can 
the court force our s chool distr ict 
to run a special levy to pay it? ~· e 
ave no f unds which could be used 

to pay i t . Kay we have your opini on 
in thia mat ter?" 

In the decision of State ex rol , Hufft v . Knlbht 
121 ~ . • (2nd) 762 , the ~pr1ng£ield Court of Appeala 
had the i dentical situati on which you pr e aent before it . 
\,e her ewith quote th~ pert inent part of the decision, 
l . c . 7641 
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"It will b e no t ed from the stipulation filed 
by the parties that all the matters and things 
~leged in the petition for mandamua are true . 
the petition allege• that the directors can, 
~der the law. certify the levr ot an aaaeaa• 
~ent of 65 centa on the 100 valuation of the 
~1atrict, under the fo~low1ng sta tutes and 
~onstitutional proviaionaa Seetiona 9214, 
9226, 9284 and 9261, R. s • . Mo . 1929, Mo. St . 
~. 8ect1cna 9214, 9226 , 9261 , 9284, pp . 

3
086 , 7092., 7109, 7143 , and Article 10, Sec. 
1 , Constitution of ll1asour1 , llo. St. Ann . 
onat . art . 10, See. 11. Theretore we pre• 

8ume that the requirement• of these atatutea 
have been met . I r the directora can r ecom­
mend to t he county clerk a levy ot 65 cents 
on the 100 valuation and i nstead of doing 
so., mere l1 recommend a levy of 20 enta on the 
t1oo valua t1on, which 1 t i a coneed"Gd 1 a not a 
•ut'ficient levy to p a7 the judgment • which 
~he appe l l ant holds againat the Scnool D1atr1ct, 
then mandamu~. will lie to compel the director• 
to certi~7 such tax aa can be legally levied 
and apoly t he aurpl ua, after paying curr ent 
expenaea, to t he payment of the judgment held 
"[)y appell ant . 

IJandamu.a ia a proper reme41' to enforee a judg• 
~nt against a muni cipal or public corporation 
-.nd it baa been generuly used for aucb purpoae 
ln thia state . It ia an ancillary proceeding 
to the main suit and when so employed ia n ot a 
new suit, but simply procesa easent1al to 
juriadietion. It ia a meana of enforcing the 
4olleetion of a judgment agaLnat a municipal 
corporation and 1a the legal equivalent of an 
execution upon a jud.gment againa t an 1nd1 vidual . 
$tate ex rel . Rentaehel v . Cook, Mo . App., 
~01 s . ~ . 361; State ex rel . dwarda v . ilcox~ .o. App . _ 21 S. l . 2d 9 30 . Since an e~ecution may 
not 'be run againat the property- of a school 
d1str1et or other political aub- d1v1s1on of 
1$he State (State , to Uae. of Board .ot Education, 
v. T1~demann, 69 Mo . 306 , 33 Am. Rep . 498; 
Qity of Edina v . School D1atr1ct~ 305 Jlo . 452 , ·-
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267 S. . \4 . 112 1 36 /~ . L . R . 15~2 ; Sec . 1161, 
R. s . Mo . 1929 , ~o . ~t . Ann. Sec . 1161, p . 
1424 ) t he only other procedure availabl e 
to a j uabment creditor to enabl e hlm t o 
col lect hls j udbment i e for a court of 
competent j urisdiction to issue its writ 
of mandamus , r equiring t he extension of 
a sufficient l evy within the constitutional 
l imits , to provi de runds f or the payment 
of the judg~nt . St ate ex rel . Hentschel 
v . Cook , supra ; State ex r el . ~dwards v . 
~rilcox , supr a . 

Mandamus , of course , cannot ~e empl oyed t o 
control the discretion of one authorized · 
to determine the levy neces sary t o provide 
f unds necessary f or a district. Ye t , a 
school district owes the duty t o pay an 
obligation established by a jud0ment agai nst 
it, an~ i t s off icers are requlred t o take 
such steps a s the Consti t ution authorize s 
f or the ~nediate discharge of the liability 
fixed by t he judgment . I ts duty t o do so 
results from the plain moral aa well a a the 
legal obl igation of a municipality or di s ­
trict to p&y ita debts and no discretion 
within the legal limitation of the perform• 
ance of the duty can ri£htfully oe cl ai med 
or exercised. However , a court cannot by 
mandamus proceedincs compel a municipal 
sub- division o f the s tate to levy a tax 
in excess of the max~ f ixed by the Con­
at! tution.. Bushnell et al . v . Dr ainage 
District , Ko. App ., 111 S . ~ . 2d 946 . The 
duty of a school dist rict to discharge its 
Ovligations , i f it can do so by a levy within 
t he l imits provided by law, is mandatory 
upon the ~!strict and ita directors , and 
i t i s mandator y that they certify a levy 
within t he l egal limits , .uffic ient t o re­
t i re the oJligatl ons of t he district and 
mandamus does not interfere i t h any discre­
tionary powers entrusted t o the directors . 
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State ex rel . R. E. F'unaten Co. v . 
Becker et al ., Judgee of St . Lo~ 
Court of Appea1s, ~18 Ko. 516, 1 
s . • 2d 103 J Stat e ex rel. Kirkwood 
School D1atr1et v ~ Herpel, Uo . App. , 
32 s . w. 2d 96 . " 

· :Baaed on the above decision,. • are of the opinion 
that 1n the even t a school :teacher obtai ns a judgm~nt 
for tbe werranta i n question, the achool d1atr1ct can 
be comp~lled to extend the levy autf 1c1entl7 f or the 
purpolae of providing funds f or t he pa.ym.ent of the judg• 
ment . Of course, the amount o f the levy must be w!th1n 
the constitutional limits . 

AP eROVED: 

C OVELJ; R. HEWI TT 

Re speetfully sub~tted 

OLLIVER W. NOLEN 
As s i stant Attorney General 

(Acting) Attorney General 


