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UUNICIPALITIES: ~'a.y not d iscrimi nate between residents 

and non- re s idents on l i cense tax; may 
transmi t water t o persons outs ide corpora te 
l imits throu~h pipes not ovmed by the c i t y . 

February 28 , 1940 

L.onorabl e ~,alter ·u . i:hinrey , 
State Representati ve, 
Lawrenc e Count y , 
J~ount Vernon , :·issouri . 

Dear Sir: 

This will aclmowledge receipt of your 
letter of Febrtary 19 , 1940 , req~esting our opinion 
on t he fo llowin~ quest i ons : 

1. r ay a .fourth class city impose a 
license tax t hat d l scrtminates 
between residents and non-res i dents 
on trucks o.f residents of t he city 
and bakery truc! .. s of non- res i dents . 

2 . :·ay a fourth class city. ch arge a 
~n~nxm of sixty cents for furnis h­
ine water fro~ its municipal plant 
to residents and char ge a min~ 
of one dollar to t hose outside t he 
corporate limits . 

3 . I s a fourth class city requi red to 
own the pi pe line through wLich t l:e 
water is transmitted to non- residents . 

I . 

In att«mpting to answer you r f i rst question 
we must assume t r at t he tax imposed i s upon t he occupa­
tion ene aged in and not upon t he veh i cle as a vehicle 
license , and t hat t he bakery truck is delivering and 
selling bread at wh olesale . With t : ese assumptions t he 
question resolves itself into one wr~ch has been an swered 
h unE:H'OUl! t imes by our courts . 
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In Nafzi ger Eakin~ Co . v . Cit y of Sali sbury , 
48 s . Vi . ( 2d} 563 , ( !' o . Supr en e} , t he court had before i t 
an ordinance t r at attenpted t o exact a hi~I.er l i cense tax 
fron the plaintif f , a non-res ident, t han was exacted from 
res idents. I t was contended tr~t su ch an ordinance vio­
lat ed t r e Fourteent h Amendcent to t he Const i t ut ion of t he 
United St ates as denying equa l protecti on of t Le law and 
as taking property wi t hout due pr ocess of l aw. On t hi s 
the cour t said , l . c. 564: 

"Such ordinances, being discriminator y 
and unjust, have often been condemned 
as being violative of t he provi sions of 
t he Constitut ion abov e referred to . 
(Cit ing cases . )" 

Theref ore, i t i s our opinion t hat a c i t y of 
t he fourth class cannot discriminate between res idents 
and non-resi dent• 1n f i xing l i cense taxes. 

While you do not speci fically request i t , we 
make t he further observation t hat said ci t y cannot exact 
any l i cense tax from a non- r es i dent bakery t ruck that i s 
making deli ver i es and sal es at wholesale . (Ward Baking 
Co . v . St . Genevi eve, 119 S • . • (2d} 292 , (? o . Supreme) . 
Nor can sai d c i t y exact a mot or vehicle l icense tax except 
where it i s done i n confor mit y wit h t he rul es laid down 1n 
Sikeston v . t!arah , 110 s . '' · (2d) 1135 , (,,.o . App . ) and 
West Plains v. Uoland , 112 ~ . w. (2d) 79 ('·o . App . ) . 

II . 

ne cannot undertake t o answer your second 
inquir y because t he control of rates charged by nunicif&l 
water pl ants t o patrons outside t he corDorate l Lmits i s 
vested in t r e Publ i c Service Co~ission: ' Sections 5136, 
5189, T . ~ . !'o . 1329; Publ i c Servi ce Co::r,· ssion v . City of 
Kirkwood, 4 s . ~ .. (2d ) 773 , (' o . Supreme) . Ue suggest that 
you consult t hat body relative t o question two . 

I I I . 

Section 7645 R. s . Mo . 1929 aut hor i zes cities 
of t he fourth class t o sell water from t he i r municipa l 
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plants to otl"·er cities, ?arsons and private corporations 
outside the c i ty limits . When this sale i s r •de to another 
city tLe purcl:asine city rtust supply t he pipes for trans­
~ittirf t~ e water fro~ t he sellinr city to t he purc~sing 
city. (Section 7647 R. s . ·:o . 19 29) . 

~•bile t he point ~as never been directly pas sed 
upon we think t he case of Taylor v . Dim::litt, 78 s . '' · (2d) 
841 , ( ~o . Supre-=e) is completely a.."'laloeous to t l.e instant 
question . In t rAt case a fourth clas~ city de a contract 
to furnis~ electrical power fro~ its .unicipa l plant to 
another city . Tt.is was done in confor mity with Section 
7642 1\ . S . r o . 192£ , (wLic ... ~ is identical with Section 7645, 
supra, with t r e exeeption that i t pertains to electr i c 
current instead of water) . T.he city supplying tre power 
undertoolc to erect t he trans dssion l ines necessary to 
transmit t he current to t =:e purchas ing city . The court 
held t hat this could not be , due to tho teres of Section 
7644 R. s . J'o. 1929 , (which is identical wlth Section 7647, 
supra , except trAt it relates to electrical current} which 
makes i t t~e duty of t he purc~Asing city to erect tPe trans­
mittin~ ltnes ard enjoins t he supplying city from erecting 
t he lines. 

Thus we see tr~t a fourth class city i s author­
ized to sell water to t hose outs ide t he corporate limlts but 
cannot construct t~e pipe linea nnd if t~ey sell at all it 
must be througl ... pipes owned by another person or corporation . 
The lo6islnture cannot bo pre&UL1ed to cave expressly given 
such a city t r. e rigrt to sell water outside t he corporate 
l L-it s SJ'ld t hen nullify that right by failing to authorize 
t~em to transmit water tr~ough pipes ownod by another person . 

There£ore , we are of t he opinion t~At a city of 
tee fourth class y transmit the water sold from its munici­
pal plant to persons outside the corporate limits through 
pipea not owned by tLe city . 

APPROVED: 

COVELL R . Hb'Yfi1'f 

Reapect~ully submitted, 

LA\IRIDWE L. BRADJJEY 
Assistant Attorney Generai 

(Acting ) Attorney General 

LLB:CP 


