MAY VACATE ADDITIONS IN UEIHCOEPOR?TED
TOWNS SO THAT ASSESSMENT WILL BE BY
ACREAGE RATHER THAN TOWN LOTS.

COUN'TY CCURT:

January 23, 1940. 1o 2 8
™1
I r i LED
| A
Hon, Shelton Williams, County Clerk
Pike County
Bowling Green, Missouri

Dear Sir: /f //

We ere 1ln recelpt §f your reque t for an opin-
ion under d:-te of November 27, 1939, which rerds as fole
low:ss

"I would like an opinion as to whether
town lots in an noneorporated town can
be assesscd, as acrezge instead of town
lots. This lend is not used for any-
thing but pasturege lernd. The town is
almost abandoned. And the lots have

no value except as other acreages.

"Can the county court issue an order
chenging this town lots to acreeges?"

Section 71€8 K. S. Mo. 1929, provides the proce-
dure ior veacating additions:

"If any person shall ley off an addi-
tion to any town or citg which he does
not improve, anéd shell be the legal
owner of all lots contained in such
addition, such persocn, or any other
person who shell becone the legal
owner thereof, shell Lave such eddi-
tion or eny pert thereof vacatcd by
applying to the county ccurt of the
proper county, after notice es here-
inbe.ore provided and pr-of of owner-
ship of such lots, but such aet of
vacation shall have no force or effect
until -a certificate Lhereof be made
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Qu% By Ehe Slok Oa "R 2AL0 82U er s
office of said county.”

In the cese of Spurgecn v. dennessey 32 Mo.
App, 83, l.c. 87, the court had oceasion to construe the

ebtove secticn and scid:

"'e do not think thet these section (5047,
5048, P, 5. Yo, 1879, now 7165, 7166,

B. S. ¥o, 1929’ apply to the case at bar;
for heru, it 18 not & "street" or &n
"alley" that is s ht tc be vaceted bdut
pert of &n entlire addition, ineludl g,
perhaps, many streets, alleys and public

squares. It rollows, th n that this
groeeedl.r must be zoverned by Section
050, cnd must st: nd or fell by = fair

construction of that stetute. This
stetute was int nded to meet just such
a c:8e a5 the one hefore us, eand we

do not see thet 1ts velidity is im-
paired by reason of the fael that there

are severel owners of tioe addition

sougit to be vaceted., The statute does
say. "“If any person shall lay off an
addition * * * and shsll be the legal
ovner of all lots," but does it follow
thet two or wore persons may nct lay

off ¢u edcition to a town, anéd afterwards
gseek to have the sauwe veceted? Cr that

& nunber of persons who are owners of
verious lot:c me;y not Jjoin ir the same
petition for the same end and rurpose?
Here these petitioners are the legel
owners of the lots sought to be vacsted.
Shell we say to the thet, forwooth,as
tuere is more thsn one owner, the statute
does not apply? Ve ere not willing to
place eny such narrow construction upon
the laws of this state. It will be
observed that this seetion, unlike section
5048, makes no provision for a remonstranee,
end for reasons ihic. readily sug est them=-
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selves; nor for & continuence until the
next term of the court. It provides for
potice ¢nd proof of Omnerahig f the
lots, giving the county court jurisdie-
tion to hear end determine the matter.
The Judzment vacating the add tion was
made at the Februery term of tae court,

after due notice &nd proof of the
end we See no good reason why the !3;;5-

diction of the court should be guestioned."

Under Section 7168, supre. it would not be nec-
ceasary for one person, to own &ll the town lots sought
to be vacated, It is suffiecient thet the petitioners be
the lcgel owners of the lots sought to be vaceated.

The court in the case of State v. Kennedy 207
S. Vs (No. App.) 71, after discussing the applicebility
of section 9258 (now Section 7168, supra,) points out that
after vecetion tlhe proper legel description of the property
comes beack:

"It 18 true, in & sens«¢, that the
identity of "block 21" was not de-
stroycd by Lhe vacation, but the
legality of th:st deseription of the
property was destroyed.' The ground
itself, of course, remeined, and no
doubt & surveyor could, by referring
to the record of the vascated plat, have
locet d its boundaries; but so, slseo,
could he h ve determined Ltne lines
of the¢ land by its proper legal de-
scription, which came back into ef-
fect wicn the vecetion wes mede, and,
since it was 1in this status at the
time tThe ascessments were mede, they
should have been made by the proper
and valid description then existing."™

From the foregoing we sre of the opinion that the
county court may veacete part of or the entire addition in
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unincorporeted towns so that the assessment will be by acreege

rather then town lots grovidsd the procecure outlineéd in Sec-
tion 7168 . 5. Mo, 1929, 1s complied ' ith.

Respectfullr submitted,

MAX WASSTRMAN
ATPRCVED: Assistant Attorney Genereal
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