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~NO H.-all& ~'1:1 ••' eauae ~eba• · the 
aalarie, ,_Of Cj>UD1:J' otfiMra 'd.uring the 
. ear lfHO. · , 

Boncrab~e Br.fan l. Wil.l1ama 
Proaecu.lng Atto~e7 
Bolllng~ County 
Jlarble JJ111• IU.aaouri 

De-a.r llrt~ . Wllliama 1 

Thia w111 acknowledge receipt ot yo~r lette 
o£ JUly 1st~ 1940• whi ch is aa followaa 

' 
• A queatlon baa ar1aen a a to when the 
salar, ot the various county o£t1oera 
wlll be oh&Dge4• and become etteotiv• 
should the lateet cenaua llhow an ib­
oreaa.e or deore.aae 1n popu~at1on ove:r 
tbe p~e'fioua oen.-ua.. 'rh~ a\atutea 
prov1d• ln a number ot oaaea how the 
ealarlea ot theae o.ttl cera ahould be· 
4etel"Jn1ne4·. · Sec. 11811. 8a1ariea ot 
oount7 olel'k•• deput1e.a and aaa1atanta­
teea to oount7 tr~aaU17 ( Lawa ot 193~) 
and Sec. 11'786. Salaries ot circuit 
clerka in certain oou:nt1ea. (La• a 193'7). 
Sec. llll4 Proaeauting Att~rney Salary · 
of. (la•a of 1933). . . 

"I underatand the eonaua ia ettect1ve aa 
ot April lst, 1940. Should tm7 of the 
oount7 ottioe-ra be ent~tl.e4 to aJ1 1noreaae 
due to an tnoreaae in population over ' the 
laat oenaua. would the7 be entitled to 
back P&7 to April lst~ 1940t If not• 
what •ill be the erteotive day ~or the 
inoreaa<! or 4e-.reaae in aalariea, dUe 
to the Gban&• in population!• 

I. 

Your queation requ~rea a c.on-a1derat1on of t e 
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Federal Ae'• providing tor the taking ~ the oenaua. the 
publibing ol bul~tin. and reporta and the etteotive date 
or the oenaua.. !b.e Sections ot the Aot wh ich are pe tinent 
to yo~r queation ~e found 1n Ti tle 13• u.s.c.A., are 
the follow1nga 

•sec. 202. DeHnn1al ~naua poriodJ 
re.DOr*e of iJi:qU:Rea when eoapietid. 
'!he perli'l oFlbi'ee 7• are 'begLUilng the 
l..at d.a7 ot Januar;y ln the Jear 19~0 and 
eve~ tenth Jear thereatter shall be 
Jmown as the 4eoennial cenaua period• 
and the reports u pon the laquirlea pro­
rtd•d tor ln aa14 aeotion tihall be com­
pleted withiD auch perio~b Prov14e4, 
!bat the tabulation ot total population 
b.J Stetea aa required tor the apportion­
ment of Repreaentat1••• ahall be oompleted 
within eight 1110ntha .from t he beginnlDg of 
the enumeratton ·and reported by t he Dir ect 
or o~ the Genaus \co the S.eoretaey ot Com­
mero.e and bJ him to the Preaident ot the 
United Statea. 

· •seQ. 21S. Println~J Rfi1a~t10Da uvrn 
£:.11c Prt,nte~ pul/Cioa:Gn ot bulle na 

. report a. e DI~o\or ofthe Cenaua 
liinerib.y authorised to ~ke requ1ait1on 
upon t he Publ1o Printer tor such printing 
aa may be neceaaary te aarey out the pro-
vl.aiona o~ t h1a ebapter1 to.w1ta .Blanka, 
aahe4ulea• ~1rcular•• pamphlet•• en,_lopea 
work aheet.e, and ot her 1 tema ot m. aa.ll.an 
oua pr1nt1ngJ that he 1a f urther authoriae 
to have prlnte~ by the PUbllo Pri nter, tn 
such e41 tiona ae ~he 41re4tor ma7 de em n •••arJ• pre11m1naey and e ther cenaue bull 
t~• ·and ·r i nal report• of the ree~lta ot 
the .. Yeral 1n~atig at1ona aut horised by 
thla ehapter or b7 ohaptera 1 and ~ of tb1 
title and to publiah and 41atribute aaid 
bulletin. and report•~• 

Under Section 218a U,~s.c.~, Title lS at p ge 

' - ~-
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13 (Annual Pocket l'art} provides t hat upon t he paymen of 
One Dollar popula tion ret urns may be obtained from t h 
Director of Census. In t he case of Ervin v. St ate , ( 931) 
44 s. w. (2d) 380, 11~ Tex. Cr. 204, the co~ held t at 
preliminary bulletins iasued under Section 213 u. s.c ••• 
supra,. •re off,.clal and should be jl14io1ally notioed 1 
ata t e courts as determining mat ters of population .• 

"Sec. 218. Certified copies of ;gopu-
lation and agrlcuitur!l returniJ · 
authorization~ restrictiOn On USeJ 
~aposltion of tees received. ~e 

rector ot the census le au t hori&ed 
at hie discretion_, u·pon t he written 
requeat of t he governor of any Bts t e 
or Territory or of a cour~ of record. 
to fUrnish suCh governor or cour t of , 
r ecor d wi th certif.ied copi es of so muah 

· of the population or agri cul.~ural returns 
aa may be requeet ~d. upon t he payment of 
the actual eoat of making -such copies and 
$1 additional for certification; * * * * " 
These sections authorize the Dir ector to pu 

l i sh bulletins and reports from t~e to time, •nd• u p 
request of any Governor or cou1t of record to furni sh 
certi!"ied copies of reports. The St ate courts have n 
been uni:form in their hold1nge aa to What is t h-e effe 
date of ~he census for the purpose ot paying salaries 
The r e cen t case of Kay v. Moniteau County. 134 s. w. 2d} 
81• 1. c. 83• decided by the Supreme Cour t of. Uissour • 
is a os.ae 1n whi ch t he County Court paid t .he &41-lary o 
a Pros~auting Attorney on the 1930 oenaus, and~_ a~tho 
it was admitted in the trial of t he c ttse that the Cou 
did not have t he offioial report of populat1on. unt11 
pla1nt1r.f Kay ~ought to reoover salary ~pon the f orme 
populat ipn basis as · determined by umlt1pl,-1n0 t h e vot 
by f ive. 'The Supreme Court• in rulln.g agai nst plaint f's 
content i •on. sei d a 

8
• * • * * * Si nce t he coun t y court 

paid plaintiff the salary autaoriaed 
under the census met hod,. it 1s im­
material to plaintiff aa to hQw the 
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cour t acquired knowledge ot the cenaua. 
The cenaua method waa a•ailable and 
the court waa bound under the law to 
be guided t hereby." 

A atmilar caae ia Carter Count7 v. Huett, 269 s. w. 1 57. 
In this oaae defendant Huett waa Prosecuting Attorney ot 
Carter County and waa paid dUring the entire year or 
1920 on t.he population as determined b7 the 1;20 cena a 
which gave the County a higher calaaaification than it 
had under the method of determining the population b)' 
multiplying the •ote by five. In thia oaae it waa ad 
m!tted that the official publication of the oenaua wa 
not made until March 28th• 1921. The Supreme Court, 
upholding t he p&Jment or aalary on t h e census figure, 
aaid• 1- c. l0~9t 

•Aa to t be tact that Carter oounty, 
aa or the lat day of January, 1920, 
had auch a population aa put it in 
the cla8a whose pros~outing attorneys 
were entitled to receive a salary of 
$1,000 per annum, there ia and can be 
no diapute. The aubatance of plain­
tiff's contention ia that this tact 
waa not and .legally oould not have 
been aacertained• W1 t hin the meaning 
of the atatute• ao aa to make it appli• 
cable to the salary or t he proaecuting 
attorney for the year of 1920. There 
is nothing here ahowing an expreaa or 
apeoific t1nd1ng by the ~ty court 
of the populat ion of the county, but 
the making or orders tor the isauan~e 
of warrants for t he payment ot the 1n• 
oreaaed salary• in•olve4 an aaeertain­
ment ot the existence ot a population 
within a given etntmnm and max1mz• 
11m1t. 'fhe defendants, judgea of t he 
county court, 1n audit1ng and paying 
the salary of the prosecuting attorney, 
were 1n t he exerciae or their atatutory 
authority, and it cannot be said aa a 
matter or law. under t he terms ot the 
Qenaua Act. or under thA atatute, that 

• . . 



Hon. Bryan A. W1lliama (5) lfovember 20• 1 40 · 

the population ot the count7 was not 
asoerta1nedt or tha t as a mat t er ot 
law it could not have been aaoertained 
bJ the decennial census of- 1920 tor 
the purpose ot determiniDg t he aal&rf 
paid1 This ia s aid aa applicable to 
the oase ·againat all of the 4etendanta 
her ein. • • * * * * • 

The oaae ot Oarter Count7 v. Huett 1a quote 
and oite4 with approval in the lay oase, aupra, Whic 
decided Deoember 14• 1939. 

~he County Clerk'• aal&r7 was ttxed bJ Sect 
11811, R. s. Ko. 1929• and provided that the counties 
should 'be elassit1e4 tor the purpose of paying t eea, 
upon the population end the population was to be dete 
Jdned bJ multipl7lng the vot·e. 'l'bi.a aection was repe 
b.J the General Asa .. blT ot 1~' and a new aeot1on 118 
waa enaoted. Tbis new seotiou 11811, round at page 
Lawa ot Missouri 19~7. 1a aa tollowae 

•The clerka ot the count7 oourta ot 
thia State and their deputiea and 
aaaiatanta &hall reoeive tor their 
aervicea annualli, to be paid out 
ot tbe count7 Ereaaury in .anthl7 
inatall.menta at the end of eaoh . 
110nth bJ warrant drawn by the oount7 
court upon t he ' oount7 treaaury, the 
following awua (Here t o1lowa the 
olaaa1t1catlan of oountiee and the 
aala17 bracket a. ) Provided. Ula t 
the OOWltJ cQurt 1n aD count~•• in 
tbia Sta te haYing a popu~ation of 
151 000 and leaa than •o.ooo peraona 
.. ,. allow the oount7 clerka1 1n· add1• 
t1on to the amount .herein a~cltied 
tor deput1ea1 or aaaiatanta' hire, 
a turther aWD not to uoee4 tsoo.oo 
per annum• to be determined by the 
count7 oourt ot auah county. Pro­
"t'ided. t'ur~her 1 tba t the oountr­
oourl ahifi detenn1ne ·tba t the work 
requ1rec! to be done b7 auch clerk 

. . 
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or clerks demands or requires auch 
extra re.unerat1on. It shall be 
the dut7 ot the clerk• of oount7 
courta to charge and collect in all 
ouea eTery t'ee aooruing to their 
off1oea b7 law, except auch t'eea •• 
are chargeable to the county • and 
auah clerk ah&ll, at the end of each 
month file with the count7 oourt a 
report or all t'eea Cbarged and col­
lected during said month atating on 
what account· suoh f'eea were ohargecl 
and collected, together with the 
naaea of the peraona paylDs or who 
are liable for suae, wh1obaa14 
report shall be wri1'1e4 by the ~t1-
dav1t ot auoh clerk. It ahall be t lJe 
dut7 ot auGh clerka upon the tiling 
of said report to to~w1th p&J oYer 
to the eount7 treaaur7 all moneya ool• 
lected b7 thea during the .aonth aDd 
required to be aho'tl'll in aa14 montbl7 
report. taking a duplicate receipt 
there.t'or • one of wh1ob ahal.l be filed 
1n hia ofrice and eYery auch clerk 
ahall be liable on hia official bond 
tor all feea collected and not account­
ed for bJ him and paid into t he count7 
treasury u herein proviitd •. • 

The aalaJ7 of the C1rcui t Clerka ot the n 
count1ea waa provided to~ 1n Section 11786, R. s. Mo 
Th1a section waa repealed b7 the General Aaeembl7 in 
and a new aeotion 11786 enacted. !hia new aeotion i 
a t page :569, Laws of K1aaouri 19Z3. In 1~7 the Gen 
Aa ~emblJ repealed Section 11786 •• eoaot.a b7 tbe Le 
lature of 1933 and enacted a new aecti on 11786,. whi 
found at page •~. Lawa of Missouri 19:5'1. Thla aect 
aa foll.Ollfat 

"The Cler ka of the Cir cuit Cou rts of 
thla State &hall receive for t heir 
aervioea ri!!ally t he following .uma 
(Here toli&Wi thi elaaa1ticat1on of 

iou a 
1929. 

19M 
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counties and t he salary bracket .) 
Provided t hat 1n aDJ county wherein 
the C1er' of t h e Circuit Court is ex­
officio Recorder of Deeds, said of ­
f i ces shall be consider ed a s one for 
the purpose of t h is SectionJ Prov1de4, 
1 t shall be t h e dutY, of t he C!rc\Ht ~lerk, 
who 1s ex•off ioie Recorder of Deeds, to 
charge and collect for the county in all 
ca sea every tee accrul.ng to his of fice taa 
such Recorder of Deed.a and t o whieh he 

,-.,. b .. entitled ~der t he provisions of 
Section llSOi 'or JDY other atatute su ch 
Clerk and ex-off icio Recorder shall, at · 
the ·end of eaCh mcnth, file with tbe 
County Clerk a repor t of all fees charged 
and a~in~ to his offi ce during aucb 
month. together·with the names of persona 
paying su ch t~ea. It shall be t he duty 
of such Circuit Clerk and ex-officio Re­
corder of Deeda, upon t he fil ing of aaid 
report, to forthwith pay over to the 
County Treaaurert all moneys collected 
by him during tbe .month· and requ r ed to 
be ahown 1n such monthly r epor t as herein• 
above provided,. t aldng dupl1oate reeeipt 
therefor• one of which shall. be t i led with 
the County Clerk and every auch Circuit 
Clerk and u.-of:flo1o Recorder of Deeds 
shell be liable on h i e ort1e1al bond f or. 
all tees oolleo~d and not accounted for 
by him, and pa14 into ~e Count,- treasury 
aa her·ein provided) Provided• .rurthe~, 
that t he Clerks of the c!rcu1t & ur£a 
shall be allowe4 to retai n 1n addi t1on to 
t he auma allowed 1n t h i s Se~tion, all fees 
earned bJ him ln oases of ehange of •enue 
from other counties; rroVid,a, furth.r, 
that until the expi.ra ion o · t heir present 
t erm of off1ce. the persona bola1ng the 
offloe of Circuit Clerk &hall be paid the 
maximum amount aa now provi ded bJ law, ~n 
the manner provided by t hi s Act. 

There is also t t.e question involved as to 
whether pr not t h e salary should t ake etfect beginnin at 
the first of any year or t heir term .of off ice or Whet er 
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the year can be d1 vided and salaries increased or de 
that 7eer of the 7eara ot ~hetr · term ot office. It 
always been the attitude of the Supre:.11e Court tha t a 
in regard to aalariea Should not ••"-apeet1Yel7 in 
a aala17 unleaa the atatute apeolfioall7 atatea that 
aalaPJ abould be datecl or 1ncreaae4 »e,.-oepeo"ivelJ. 
tirat case cited on that subject waa Sttte ex rel. A 
General v. State Auditor, ~6 Mo. 6'• 1. c. 70• where 
oourt saidt 

•• • * It 1a contended that b7 
nrtue ot the words 'annual salary. • 
therein uaed• the 1ncreaaed•al&r7 
Should corr~noe on the. tlrat ot Janu­
&71 pr-eceding• being the beginning 
ot the quarter ot tha t Tear. 

•There 1a no <3ust or reasonable rule 
of 1nterpretat1en which will wurant 
such a eonclualon. BJ our general 
law1 acta take. effect nine~T dare 
atter their approYala ~·•• a 41t• 
terent ~1me be designated 1n the act 
itaelt. The Legialature 1D ~1a 
1nat~mce t1xed the ttme at whtoh the 
law Should go into toroe, and it will 
not be preawae4 that they meant an7 
other or different time. There is no 
room lett here for oonstJ"UctionJ 
there ls neither amb1gu1t7. DOr obeour1t, 
ln the act, It will alwaya be intended. 
that the law-maktng power uae Words 1n 
their usual and proper a1gD1t1oat1onJ 
hence courts w1ll not deviate trom the 
common uaage or the words. U.l••s it 1a 

·made clear17 to appear that th•7 were 
1nten4e4 in a different aenae~ or t h ere 
be good and subetantlal reaaoaa· for ·at• 
tilting a 41t't'erent meaning 1;0· them• 'I'he 
language emplo7ed in the a c\ is clear 
and upl1c1ta and to make it re~ate 
back and co•er the prenoua . per1o4• 
be~ore it took ettact, would .be to 

·' 
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Yiolate and torture the ordinarr mean• 
ing or words. Had the Legislature 
intended ~ t the increased salary 
should commence trom t he beg1DD1ng 
of the ye~r, theJ would have aaid 
ao when 1'1xing t he period at Whl oh 
time the act should go into _,eration. 
A a they 414 not ae-e 1'1 t and prope-r t o 
do .ao. there 1a no wurant tor g1T1ng 
it a dift'erent JDeaning than that 
expre•sed therein. 

•The relator 1• entitled to salary at 
the r a te ot fifteen hlmdred 4ollara 
annual17• till t he 15th dq ot February • 
1866• an4 at t he rate of tbae thouaaD4 
dollars thereat~er.• 

Following the reaaonll'lg 1n the above caae •.. it 
oennet ,_ said that aince the unaua waa t aken~ on A i1 1,. 
19.0• \hat an increase ot t h e aalarr ot the pro•ecut s 
attorner or ctrcu1t clerk shou1d be al1ow4Ml to a ct tl'OI-

. ape.c\ively to April lt 11401, when at that t1Jae .the c rrect 
ainowlt ot the populatioD ha4 not been aa4erta1ned or o~ 
tained bJ' the Cenaua Department. 

Ill the oaae ot State .,.. LinvUle. $00 
par. •• the eourt aaida 

"Section 10118• R. s . 1~, prov14ea 
tor aaoerta1n1ng t he •annual' .. lal")". 
Section 11~62. R. s. 1919_. ••7• that 
the superintendent shall reoeiTe ao 
.-aoh mone7, dependent upon t he popu. 
latioD ot the oount7, without •ay1ng 
whether 1 t ••• per anmua. Fro• the 
context 1 t au•t be preSUJUttl tile~ an­
maal aal&rJ • •• meant,.. 'ADDual aal&r7• • 
•• uae4 in aa14 aeotion 10938• .. ana 
aal•r7 tor eaOh 7ear ot t he 1Dowaben07. 
It oannot be . ap~1 t up into periods by 
ele ct1ona wb1oh oc<Nr :4u~1ng the 7ear .• " · 
and ••t be oaloulate4 oa a year aa 
a Whole. We conclude tur ther \hat 
• annual. ' •• a}:pl1e4 to salaries. ••ana 

1066 , 
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not t he calendar years, but the years 
of the incumbent' s t erm• which 1n the 
ceae of relator begins on the lat day 
of April each year.• 

Under the above holding, J'udge White, in wr t-
1ng 't he opinion• declared that the •aaaual salary•· me t 
the aal~ tor each ,-ea r of the incarnbenoy and turthe 
atated ~t could not be divided or epl 1t .up ln'o peri 
by ele e~ion8 which occur duri~g that yesr. In ott: er 
When and if' an increaae ia allowed or a 4eoreaae is a 
the prosecuting attorney, circuit clerk and other off' cera 
of the QOunty relying upon the population tor t heir a lariea, 
oould nc:>t 4i vide the salary a a to the decrease or 1nc ease 
into monthly payments ot the •annual salary" and coul only 
commence at the first ~nth of his follo~ng yea r i n ia 
term or office. The above caae doea not aay that the . 
1noreas ~ or decrease should go into eff ect at t h e fir t 
month or the follOWing year as te being atreotf?d b7 t e 
federal oeu.ua but only applies aa to aalariea being r-
.rected b:; election-s. Also 1n t he above case ot State 
Linville, aupra! Judge Whi te~ in paragraphs 2 and S o 
his opin1on. sa dt , · . 

"The increase o£ aala1'7 whi cb a atatute 
permits after an election showing an 
increase ot popula tion la not 1D vio­
lation of t he Constitution,. 1n that the 
salary ia increased during the t erm tor 
which the e>fficer ••• el.eote4• beO:aus e 
the law 1n f' orce at the t i.lt.e ot hta 
election tixea h1a aaJ...:rr. to be . 
ascer tained at periods aa chaage4 by 
t h-e increas -: in population. State ex 
rel. v. H~lton. 305 Mo. ~02• 260 s. w~ 
466~ The salary ot an off icer, depend­
ent upon the population aa ascertained 
from time ·to time, would · be determined 
by the law in force at t he time of his 
election• and a law Wh1Ch went into ef­
fect later would not atrect the matte r. 
~heretore• it the act of 1919 waa not 
in e~te~t when re1ator waa eleeted. 1t 
would not apply to hie salary at any 
period oL his ter.m. 8 
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In ~he eaee ot OYerat,eet v. Bo71e Gount7 aoal 
Court, 95 s. W, (24) &84, 2a. It• .val. the eourt aai · t 

•The t•xt 1n 46· c. 1. 1019• Section 
250, relatt~Jg to the goYerning rule . 
in the oena-.ruot1on et etatutea tu ... 
t na C0111petlaat1on ot oftiaere, ••v• in 
partt •statutea relating t o t he teea 
an4 compenaation ot publ1e ett1oera 
* s t be atl"ictl.J' eonatJ!Ue4 i n f avor 
o~ the go-.rament• Qft4 •uGh otf loera 
are entl tl.ci OD17 t o what 1• olearlJ 
g1 Yea bJ 1 ... • In • ctltterent aub-
41 Yialon ot thn t aectlon and em the 
esae pas-. wi44W the he r.:41ng •co ... 
penaation Baaecl oa Population• ot 
the \ad.ag author1t7 .. t he tea.~ aayat 
'An "'cmaal a.alU'f• _... on population 
•• ahcml b7 eleotio~, W.,t be eal.CIItllated 
6or the 7ear .. a Whole. ' ID not e 98 
oited to ~t \ext 1• the ea se ot S\ate 
•· L1nY1lle • &18 •o• 198! aoo s. • . 1066, 
l067ttt ln 11h1ah lt waa he 4 \bat 1Ulder 
auah a ... ~lns •tetute th e 7ear ·~ 
not be apU' '1ap la' o pe·rtOda by •leo-
tiona (reYealbs. fl1l4fatat1ona 1n pOP­
ula tion) Whloh o•~r 4nr1ng the .,.a r:. 
aD4 (the ooape~at.loo} ~met be .U.ou-
lated. 011 a Je.ar •• a whol•. ' llhlle 
the .xaot ct-\1• at1a •• haYe waa net 
preaellt.t o_r ae~ lA ~at ease 
the .... princlpl• •• here llrfDl Yed 
waa 4etefti1Ded 1.Jl aooo.r4 with the . 
trial oourt '• opilllonf ad 1Jb.1ob.., . 
tort~ reaaona atateo* -. approYe.• 

In thia oaa• t he Supreme Court ot KentuCkJ 
prowd t he holding or the Jl1 aaoUJ-1 Supreme Coun in 
o.ase ot State ..,. • L1nY111•- SlB' Mo. 698a &0.0 a •. w. 10 
the hoUing 1.n both oa.._. be.iag 'o \he. eHeot 'hat a 
the profecmtiq attome7 or aD7 •1•ot~Ye ottt..-r ••• 
uumal)t 'b7 an 8Dmllll •.tar'J J aD 1oeMaae cq- 4eoreaa 
aot b• a ade 4urtng the 7•ar but _.., onl1' be fnerea s 
deoreaa•4 at the beg1nn.lns ot arQ' ,-ear which doea ao 

, 
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the tlrat ot the iDouabent•a 7ear. In the oaae ot S te 
v. Bami~ton. 260 s. w. •66• par. 2• the court saida 

WJle~ator ' a term bepn on JanuarJ 1, 
1919• and ended on Deoe~er ~1, 1922. 
Wo law wa• paaaed between tboae datea 
wh1 oh lzu~reaaed hi a Ml&r7. The whole 
41tt1ault,-, it there be 411'tloult7 1n 
~e ease, arlaea out ot the taot that 
elerka ot o1rcu1 t oourta are not 
eleoted at prea1c!ent1al eleotiona1 but 
at what we call the o1't-Jear elec~lona. 
whllat the act ot 1915 ttz.4 tbe~d 
ot determtnSDg the aala~ b.J prea1dent1al 
election 4atea and c!ata. Were our e1-r­
ou1 t olerka el"te4 1n preaidentlal 
7••r•t ·tbere would not be ~tore ua the 
peoal u and rather 41ttloult queatlon 
we ha._ ln the lDa\ant oas e . Thla act 
ot 1915 waa 1n e~eot when relator waa 

· eleoted.. Under 1t. relator•• aal&1'7 
waa tlx..t tor hla whole tent., but waa 
not 1n naaed 4ollara and oen~• tor 
the whole ter-. ftte etteet ~ thia 
act ot 1915 ••• to ••7 to relator, 
'Your aalarJ &ball be 4etena1Ded •pcm 
the prea1dea~1al vote or 1ft&• until 
there 1a ano~er prealdential eleo­
tlon. at which time ,.our ocnmtr mq be 
1n a low•• or a higher el.aaa~ __ aooordJ..ng 
to the population 1D41 .. te4 177 the 
prea1dent1al vote. 1 'fhe aalaey • in 
aaNnt, waa fixed by law aa to relator' • 
otfloe 1n an7 event. It bia oount7 waa 
not aubleote4 to a Gbange or Claas~ hla 
aalal'f waa n ot ahanged. U h1a ;:pt,­
(bi .! 4eereaae4 . at1 '&ip £0 
.!--yo;•r o •••· • a r . a tlzed~ and 
waa llW liitor:i'"iU • ei'i!t'@fiM tlii i'•ij• Ol a ... sf! !1 !•. a "'l!rteren aiiiun£.. So oo• o'Ount)' 
lnoreaaa4 In population and thereby paa­
ae4 to a higher olaaa • the aiating law 
(that l:n f'oroe at t he tbe ot h1a eleo-
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tion) f ixed for hlm a salary. True 
it waa higher t but it w&s de1'1n1 tely 
fixed at t he date ot hia electi()l)_. 
U t he act of 1915 had nid that the 
circuit e-lerk ot Crawf"ord: Gounttf 
elected 1n 1916~ _ ahall reoei.a fi 1 600 
per year tor the tirat two years, and 
~1.950 per year .tor the laet two yeara 
ot the ter.m t here would be no question. 
Section 8 of article 1• of t he Consti­
tution could not be invoked, because 
the salary would not be e i ther increased 
or decreased during__,.the t erm. To urr 
~d the aot ot 1915 aa it now stands ia 
no nearer a viol ation of settt~ion 8 of 
article 1• of the Constitution• t han 
the supposed law. The lawmakers knew 
the presS:den •1 election Jears, · and 
with this knowledge classified t lte coun­
ties ae to salariea_ and provided t hat 
such aalariee should be ~e'e~1ned by 
the last previous presidential vote. 
The salary of each class ••• fixed , 
and aa said no subsequent law has 
Changed the f i xed aalaries . The mere 
faot that a co\Dlty passed from one 
clas s to the ot her does not deprive 
the holder of the off ice of the salary 
fixed ·by law. and fixed too. a t a time 

-l op.g .prior to relator' s election. In 
our judgment section 8 of arti cle 14 of 
t he Constitution does not preclude a 
r ecovery by relator . This because his 
salary was .fix~ by law before his elec­
t i on. and no l•w a1nce enacted has changed 
1t• except aa we may hereafter note . The 
oases cited h aTe no application t o t h is 
state or taeta . The exact question has 
never been· ruled bef ore . There is a ome 
language 1n King Y. Te.xaa County • .upra, 
whiCh might be CQnstrued to be in sup­
port ot t his ruling, ~t t he queat1on 
waa not squarely at issue in that oase. w 

In t h at opinion the court held t hat wher e 
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aalary ot an off icer waa increaaed or decreaaed dur1 
hia te~ ot ott1oe b7 r eaaon ot being placed in a dif 
bracket on ao.cou.nt or an increase or decrease 1n the 
lation of the count7 it waa not a violation of Seotio 
Article XIV ot tbe Conatitu t1on which prohibita the i 
ot the ••lary ot an elected ott1oer during hia tel"'D~ 
alao held that it hia count7 b7 a deereaaed popul.atio 
dropped to a lower el..asa hia aalar,- waa fixed and waa 
t'U:e4 b•tore hi a elec-tion a1 though the ehange o~ olaa 
might give hbl a d1.t't'ere1t amount. In the above oase 
1 t waa very noti oeable that the court • 1D allowing th 
c1rau1 t clerk to take advantage ot t he raiae 1n popu­
lation. held that he waa entitled to the ra1ae or inc 
in aalary f ar the laat two 7eara and did not appl7 t 
lnoreaae to an7 di v1de4 part a ot hi a pre;vtoua term Je 

erent 
pu­
s, 

a.reaae 
It 

• 

It will be noted that both ot t heae aeotio 
ola.aaif7 the 'Yarioua count1ea for the purpose or pap! t 
ot aala~iea on a population baaia. 'l'hia power ia ai v 
bJ the donatitution ot Jliaaourt, Section 12, Article 
l•tther aection contain• aD7 direction tor aaoerta .......... a 
or ~'tns the popula tion. ForMrq 1n t hia State 
~ere w•re .aD7 apeo1al lawa concerning the 4eterm1na 
o.t' the p opula'-ion tor the papaent o~ aalartea and te 
ot ~e .. two ottic1al.a an4 a general aection, 11808. 
The LegS.•lature ot 1ei! repealed all theae apeoial la • 
and the gaaaral ••cticcm 11808 an4 enacted a new aeoti n 
11808• Whi ch la now 1n etteet and tou.nd 1n Lawa. ot ll1 • 
aour1 1QS3, page 370• and ia aa tollowss 

"The l aat previous deoennlal oenaua 
ot the United Statea &hall be . t he 
baa1a tor determlnlng the population 
o-f an7 count7 1n thia atate, tor the 
purpoae ot aacertaining the aala17 ot 
&Ill' count7 ott 1 cer tor aD.7 7ear, or 
t he amount ot tee a he me7 retain• or 
the amount he ahall be allowed to pa7 
tor 4eput1ea or aaaiatanta.• 

!'his aect1on defin1tel7 tixea which cenaua all 
be uaed in detemini~ t he population ot the oount1ea tar 
the purppae ot paying aalariea ot the Count7 otf icera -­
t he laa\' prertoua 4eeennial oenau~ tor t h e pqaent of an7 
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aalary f or an7 otfioer tor any year. Thla would tix 
t he aa1ariea of t heae of ti .. ra by t he 1~0 oenaua fo 
t he 7ear 19401 aa it waa the l as t preYioua decennial 
oenaua. 

Section 1131• R. s. »~. 1g2g providea for 
payment ot salary to Prosecuting Attorneya. Thia ae 
along with othera in .Article 2- Chapt er '70• waa repe 
bJ the Legialature 1n 1933 and a new aeot1on 11314 e 
This new aection ia toUDd a t page 1 78• Lawa of )(1aaou 
1933• aDd is •• tollowaa 

•The proaecutlng at t orney ahall rece1~ 
tor. hia aerrtoea pjr annum, to be paid 
out ot the Ooun t7 reaaur,. • • the aua 
ott (Bere tollowa the o1aasitication 
ot tountiea and the aala~ bracket.) 
~.t4!l, that until the expiration ot 

. the preaent term ot otfice• the peraona 
holding the office of proaeouting at­
torneJ ahall re eei ve the a .. e coapen­
aation now proYided b7 l aw. The number 
ot ! Dhabitanta o~ an7 count~. fQr the 
purpoae ot thia aect~on. &ball be 
determ1ne4 b7 t he last 4ecemdal oenaua 
ot t he VD!ted Statea.• 

0 

This 1• a apecial section applicable to Pro 
outing At to·rne,-a and wae enaot•d at the aame Seaaion t 
the Leg1alature Whicll enacted Seoti.on 11808. It ia n t 
in oon1'11ct with that o1auae ot Section 12• Article 9 o~ 
t he Conat1 tution wbioh require• \Zat •b)" a law unl~o 
1n ita operation• the General Aaaembl7 a~l proytde 
and re~late t he teea ot all county ottioera. aa it 
pliea unlrorml7 to ~e Proaeaut1ng Attorneya ot the 
Yarioua oountiea. It will be noted that the l aat aen enoe 
o~ this aeotion sa7at •The n'Wilber ot lnhabitanta ot 7 
oount,-, f or the purpose ot th1a aect1on~ ab.al1 be d.et 
mined bt the laat decennial oenaua ot t ne United Stat 
It la neoeaaary t o determine what the Leg1a1ature .. 
when the worcta ·~er annum• 1n the tirat aentenoe aDd 
deoennial oanaua 1n t he l aat sentence were used. 

Secti on 656 R. s. llo. 1929 on the subj ect o 
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constructi on ot atatutea aqa, 1n part, aa followaz 

•!he conatruction or all atatutea ot 
tb1a atate shall be by the following 
additional rulea, ~nleaa auon con­
atruot1on be pla1n17 re~t to the 
intent ot the lesialature, or ot t he 
oontext ot the same •'-tutea Firat. 
worda aDd phraae• aball be taken in 
their plalD or or41n&r7 an4 uaual 
aenae, but tecbnioal worda and pbraaea 
baYing a peou.llar and appropriate mean• 
inS 1D. law ahall be underatoocl aocord• 
ing to t heir teobDical lmportJ • • • •• 

mterna~lo:~ ~=i==~~ertn-:! 1:!!• ~ .;~~~; • 
.. ana ofJ tbrougb the ageno7 or 1 by J tor.J tor each •. 
Applylna thia 4e~1DJ.tion lt ae ... obnoua that lt ••• 
tbe 1n~tion ot the Legialature to tix t he aalariea 
ot Proaeouting Attorneya b~ or t~ush eaob year to 
paid upon pepulation olaaaitioation 4ete~ed by the 
last decennial cenaua. The word "laat• haa a rm•ber 
meansns•J included 1n· t heae area •oae berore the pr 
t1nalJ tollo1r1ng all t he !"eat". In uaing t he word • 
it auat have been the 1D.tent1on ot the Legislature to 
uae the oenaua which waa final, or toUow1ng aU the 
S1noe the oenaua r-ollowiag all the reat. at the be&l&U,..1."6 
or the t ea r 19f0 waa the 19~ cenau•• lt la the opin1 
ot the niter that the aalal"y ot the Proaecutlng Atto 
ab.ould be baaed tor the. entire 7ear ot lMO on the 1 
oenaua. 

Tbia poa1t1on la given ·~ bJ the tao 
the C~ua Acta aa now 1D foro• were 1D toroe When t 
preaent Sect ion 11a1• ••• paaae4• &Dd the Legialature ••• 
Oharse4 with knowledle ot ita pr ovisions and that ita er• 
teot1Ye da~e ••• aa ot April l•t• l~•ot and no provis on 
or dire t'on waa made tor changing ot he olaas1tloat on 
tor paJint; the aalar,. during the ,.ear or upon the ce- · 
ment or publioatlon ot the oeaaua reporta. Alao at e 
aame Se.aicm waa enacted the Count7 Budget Law• which 
would h&Ye no eff ect 1n deteradning the aalariea ot o 
tioera, but. b y Section a ot t~a Aot, tound at page • 

.. ,. . 



· Hon . Bcyan A.. Williams ·(17) November 20, 940 

Laws of Missouri 1933• it is made t he express duty o 
every officer claiming any payment for s alary to fur 
to the clerk of the county court• on or before t he 1 
of lanu~ry ef eaCh year an itemized statement of t he 
mated amo\Ult required tor t he payment of salaries. 
making t his eatirnate an of ficer could only us• the c naua 
in etfe~t on that date and this estimate cbuld riot made 
u pon the eenaua Which had not yet been taken and the 
reaulta of wh i ch would be a matter of conJecture. 

In tbe recent case of G1le ve. Buchanan Co t y , 
142 s. W. (2d) 665• 1. c. 668• 1s . f ound the tollowin : 

• However, our con clusion is t hat a 
count7'• liability for a c_ounty of­
ficer's salary 1a incurred not j uat 
when e ach monthly installment there­
of is payable, but, 1naotar aa the 
constitutional provision here1n 
invoked is concerned• t he whole amount, 
due and payable during each year, sat 
be considered from the beginning of · 
the yesr. 'I'h!s must be t rue because 
the annual amount of such salary 1a 
f1xed.by the Legialature and no other 
officer or of f icers have authori ty to 
change 1 t• either before or aft er 1 t 

· ia due and payable. Booaway County v. 
Kidder• 344 Ko. 795~ 129 s. w. 2d 857; 
State ex rel. Rothrum v. Darby• Mo. 
Sup., 13'7 s . \f. 2d 532. Certainly 
such annual obl1g a t 1()na imposed upon · 
the eounty by t he Legislature would 
be v~lid from the first of t he year, 
if within t he limits o~ t he conatl­
tuttonal provisions tixing the county' a 
authority to raise revenue during each 
year to pay t hemJ and no part of any 
suCh obligat1~n could became ·1nvalid 
merely because t he count y court decided 
to incur other obligations f or ditt~rent 
purpoaea during t he year. To ao hold 
would amount to reoogni tlon of ·authority 
1n the county court to ignore statutes,. 
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and to say that it could make ita 
own choice aa to Whether it would fol­
low valid acta of t he Legialature or 
use all of ita revenue for differ ent 
purpoaea. Therefore. while a part ot 
the obligations incurred during the 
month of December ma7 have been 1n­
valid1 UDder the ahowing made, we hold 
that th• COUD t7 had 1mpoae4 upon it a 
valid obligation to pay vla1nt1tt the 
full aalary wh1 ch the Legialature pro­
vided ahould be paid to him tor the 
y•s r 193"J and that ib ahowing ia in­
auff1o1ent to prove that aueh obligation 
waa void beoause or the oonstitutional 
prov1a1on invoked. • 

(The section ot the Constitution re~erred o 
ia Section 12, Arti cle 10.) 

Whlle thia oaae ia not direotlJ upon the 
involve4! 1n 7our queat1on ~he use or the above langu 
in a aalary oaae• would add atrength to the poaition 
aalarie~ of count7 o~fioera are 4ete~ed f~r the w 
7ear at the besSnntng ~ the 7ear and not subJect to 
ohange by things oocurr1ng dur1Da t he year. 

CONCLUSION 

The above opi nion ia in regard to whether 
not the tiaoal yeara ot an of ficer'• term could be 
diYided and hia aalary be increased or be deoreaaed 
before the beginning or hia next tiaoal year. 

It ie the opini on · of tr.ia department that 
circuit clerk• proaeeuting attorne7 and other county 
ticers atteoted by t he decrease or increase ot the a-
lation could OnlJ be paid in accordance With Said in 
or deoreaae at the beginning or the next tiaoal year ot 
his term after the population haa been determined by he 
federal goYernment. and that no increaae be allowed 
decrease be ordered betore the tirat. day ot the tis 
year following t Le 7ear ot 1940. 

... 
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II~ 

Another quest ion that Will a rise i n the cas 
of decrease or increase of t he population of any ooun y 
ia whetli.er or ne t the office of oircui t clerk and reo rder 
ot deed$ ahould be combined when t he population of t h 
county ~· ahown by the official oen aua to be lower th n 
twenty thousand ( 2o.ooo )~ 

Section 11534, Laws of 1933• page 361, 
as tollowa a 

•That in the ·event any pe raon baa been 
elected or may hereafter be elected to 
the office of recorder ot deeds in a 
county in whi ch the office is a separate 
office at t he time of auoh election• 
auoh office shall remain a separate of• 
tioe f or t he entire t erm tor which such 
peraon has been or may be elected~" 

The abo~ aection is unambiguous and tor th · t 
reason the Supreme Court has not been called upon t o 
construe t hat section. Under t he section t he office f 
recorder of deeds shall remain ·a separate off ice for 
that ent~e term f or wi.i.ch such peraon b.aa been or ma 
be electea~ 

CONCLuSION 

In view of t h is section 1t 1s t he opit i on o~ 
t his depart ment that since t he offi ce of recorder of 
deeds shall remain a separate of f ice for t he entire t rm 
tor whi~ such pers on has been or may be elected• the j t 
ia not at.fected by t he decennial census of 1940 and b 
reason ot t his aection the ottice of the circuit cler 
shall remain separate and apart trom the office of th 
recorder of deeds. 
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