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P:\Or.:, •• .l.'E- JUDGES : Probate jud&e ap oi nted by the govern 
office until the next ceneral e l ectio 
in the event of his defeat for the un 
terM re l inquishes the office after th 
electi{n . 

Dece~ber 7, 1940 

Honor able Harry ; ooldridge 
Prosecuti ng At t orney 
Cooper County 
Boonville , Missouri 

Dear Sir: 

This department is in receipt o f your let t er 
of November 29 , 1940 , wherein you make the fol l ow! 
i nquiry: 

" I have the question of when the 
newly e lected Pr obate Judge should 
t ake of f ice . The pr esent Probate 
Judge was appointed by the Governor 
about a year and a half ago, and 
was defeated i n t hi s el ection for 
the unexpired term. 

I am of the opini on that Section 
10216 R. s . Mo . 1 919 govern, and 
ther~fore t he newly elected of f icial 
shou l d take off ice on t he first Kon­
day in J anuary . I am tol d that t he 
Republican lawyers say this section 
does not ap~ly in this i ns tance and 
t heir man c an t ake over t he of f ice 
1m.1ediatel y . 

I woul d ap~reciate hearing from you in 
regar d to t his mat ~ er . " 

r hol ds 
, and 
xpired 

e:eneral 

Section 2047 R. s . Uo . 1929 , deals with t he el ction 
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or probate judges . Section 2048 r efers to the vacan ies 
in the of~ ice of probate judge, and is as follows: 

"hhen a vacancy shall occur in the 
office of judge of probate , it shall 
be t he duty of the clerk of the 
circu it court to certify the fact 
to the gover nor , who shall f ill such 
vacancy by appointing some eligi ble 
person to sa id off ice, who , When 
qualified, shall continue in off ice 
until the next general election, when 
a successor shall be elected for the 
unexpired term. " 

We are primarily concerned with the clause "sh 
conti nue in office until the next genera l election" . 
Does it mean that the person who is elected to the 
of probate judge as sume his office on January f irst 
provided in Section 10216, or after November fifth 
soon as he is abl e to qualify~ \le t hink Section 10 
is a general section covering all situations where 
there is not a special section governing vacancies w 
they occur in a particul ar office . Section 2048 , q 
supra , must be considered a special section govern! 

.vacancies li1 the office of probate j udge . The gene 
rule supported by decision s is to .the effect that w 
two sections dealing with t he same sub ject matter , 
general in nat ure and the other S? ecial in nature , 
special section takes prec edence over the general a 
( State ex . inf . vs . Amick 247 Yo . 271) A similar s 
refers to the circuit and county clerkB. The statu 
governing vacancies in t hose of f ices have the swme 
as contained in the section relative to vacancies i 
office of probate judge. In the ease or State ex . 
vs . Amick mentioned above , a controversy arose over 
lar clause as contained in the statute rela~ive to 
judges . The section h as since been repealed, but t e court 
passed on the quea tion of when the circuit judge elected to 
fill an unexpired term assumed h is orf iee, and it i there ­
fore applicable to the question which you p resent . 
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After an attempt to harmonize the sections dealing 
vacancies in the off ice or circuit judge and setting 
forth the requirements of statutory conatruction. th court 
concludes as follows . l . c. 294 s 

wwe are clearly of the opi nion that 
upon both principle and authority 
respondent's term of off ice expired 
on the date fol lowing the general 
election held on November s. 1912 . " 

Other decisions which bear on the question are S ate 
ex . inf . vs. Koeln 270 Mo . 174 and State vs . Schweitz r 
258 s . ¥ . l . c . 4~9 . 

CONCLUSI ON 

In view of the language of Section 2048 and the ~on­
struction as placed upon it by the courts. we are of be 
opinion that the probate judge elected at the last ge eral 
election to fill the unexpired term can assume off ice 
upon quali.fying any time after November s. 1940. 

AP/ ROVED: 

COVELL R. HEUITT 
(Acting ) Att orney General 
OWN : RT 

Respectfull y submitted 

OLLIVER I . NOLEN 
Aasiatant At to mey General 


