GOVERNOR:

Mr, Richard Arens
Secreotary to the Governor
Jefferson City, Missouri

Dear Sir:

The clause "during the recess", as used in Section
12859, H. S. Mo, 1939, means after the final adjourn-
ment of the General Assembly and when it 1s not in
session., (b) Beneral Assembly is now in recess,
(c) ‘'he expression "without delay" means without
unreasonable and unnecessary delay. (d) Writ of
electlion issued under Sectlion 12859, R. S. Mo, 1939,
for election in March or April, 1942, may be un-
reasonable and unnecessary delay, overnor cannot
be compelled to lssue electlion because can not be
mandamused.

November 6, 1941 \\’W

FILE.

As Secrstary to the Governor, on November 5, 1941,
you submitted & request to thls Department for an offleial
opinion on the construction of Section 12859, R. S
Missouri, 1939, and other gqusstions arlsing in connsction
therewith. The first portion of your lstter 1s as

- followss

"gaction 12859 of the 1939 LHevised

‘Statutes of Misszourl provlides: 'Vhen-

ever the governor shall receive any
resignation or notice of vaseancy, or

when he shell be satisfled of the death
of eny member of either house, during

the recess, hs shall, without delsy,

“1ssue a wrlt of elsction to supply

such vacancy.'

"ainece the adjourmment of the 61lat
General Assembly of the State of Mis-
sourl the resignations of certaln

members of the General Assemblg have

been recelved by the Governor.,

I.

OQuestions (a) and (b) are closely relatsd and we shall
treat them as one,
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"An opinion from your office ls
rospectfully requested on the follow=-
Ing questlons:

"(a) What 1s the meanlng of the
phrase 'durlng the recess! as used in
Section 12859 of the 1939 Fevised
Statutes of Mlssourl?

"(b) Is the 61lst General Assembly
now in recess within the mesening of
this asctint"

Sectlon 12859, R. 2. Missourl, 1939, contains the
clause "during the recess", and 1s as follows:

"Whenever ths governor shall recelve
any resignation or notice of, vacancy,
or when hoe shall be satisfled of the
death of any member of elther houss,
during the recess, hes shall, without
delay, issue a writ of election to
suprly such vacancy."”

We think Sectlon 18858, R, 2. Missouri, 1939, lends
some bearing on the intent of the Legislature 1n using the
clause “durlng the recess" in Section 12859, Said section
ls as follows:

"If any member elscted to elther house
‘of tho general assembly shall resign in
the recess thereof, he shall address and
trensmit his resignstion, ln writing, to
the govarnor; and when any such msmbsr
shall resign during eny session, he "shall
address his resignetion, in wrlting, to
the presiding offlcer of the housge of
which he 1s a member, which shall be
entered on the Jjournalj in which case,
end 1n all cases of vaecéncies happening,
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or being declsred, during any

session of the general sssembly,

by deatli, expulsion or otherwlse,

the presliding oificer of the house

in which such vacancy shell happen
- shall immediately notify the governor
thereof."

Condensing thc section, the meaning 1is thst when
there is & vacancy from any ceuse in the recess (after
finsl adjournment), the member who resigns addresses hils
resignation to the Governor, but when there is a resigna-
tion or vacancy from any ceuse during the sesslon, the
resignation 1s to be addressed to the presiding offlcer
of the house in which the vacaney occurs, and the presiding
officer in turn shall immedistely notify the Governor.,

We think it proper to resort to the rules of statutory
construction to the effect that s ststute should not be
construed as 1f it stood slone end complete in ltself, =znd
when two statutes are susceptible of construction which
gives force and ald to both, they must be 8o construed.
leGill v, City of St. Joseph, 38 S. W. (2d) 725.

Referring agein to 3ectlon 12859, quoted suprs, and
bearing in mind the terms of Sectlion 1285868, we flnd that
the stztute 1s so worded ss to present two conditions for
the Governor to issue & writ of election to supply a vacancy,
first, whenever the Governor receives a resignation direct
- from the member of the General Assembly or notlce of the

vacancy whilch we construe to mean when notifliled by the
presiding offlcer of elther house. Second, when he shsall
be satisfled of the death of any member of elther house
during the recess. So thaebt, in elther svent, irrespective
of whether the vacancy occurs during the session of the
Legislature or sfter finel adjourment, it 1s the duty of
the Governor to ilssue s writ of election to supply such
vacancy ¢

Further, bearing on the meaning of the clause “duﬁing
the recess," we shell consider the Constltution. section
14 of irticle IV states that:
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""rits of election to fill such
vacancies as may occur in elther
house of the General Assembly shall
be issued by the Governor,"

S8ection 21 of Article IV ststes:

"ivery adjournment or recess taken by
the (Genzrel Assembly for more than
threse days shsll have the effect of
and be an adjournment sine die,"

fgction 22 of Article IV provides:

"ivery adjournment or racess taken by
the General Assembly for three days

or less shall be construed as not
interrupting the session at which

they are had or teken, but as eontinu-
ing the sesslon for all purposes men=-
tioned in section sixteen of this
article."

Section 23 of Article IV omits ths word "recess"
but provides:

Nelthser house shsall, without the con-
sent of ths other, sdjJourn for more than
two days at any one time, nor to any
othsr place than that in which the two
houses may be sitting."

Ve are of thse opinion that the clsuse "during the
recess®, when construed in ths light of the statute itself,
and the fact that the Constitutlion uses the word "adjourn-
ment"™ and the wrd "recesa" interchangeably, that the word
"recess™ as used in the ststute under consideration mesans
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final pdjournment. Therefore, in eithsr event, irrespective
of whether the vacaney takes place during the session of

the Gensaral Assembly or after it is finally adjourned,

1t 18 the duty of the Governor to 1lssue writs of elsc-

tion to suprly the vescancy. The Gensral Assembly having
finelly adjourned on the 12th day of July, 1941, is now

in recess within the mesning of the sectlon and within

the meaning of the law,

11,

"(¢) If writs of elsetlon should
lasue, to supply such vacancles as
hareinirefore set forth, when should
such writs be 1lssued?”

Section 12859, H. 8., Missouri, 1939, states thet the
Governor "shall, without delay, lsuua a writ of election
to supply such vacancies.” .

In the decision of %“x parte Ryan, 1r4 La, 356, the
exprassion "without delay" is definsd to meen without
unreasonable and unnecessary delay and with reasonable
promptness. In the declsion of 3tatz ax rel. Corpton
Company v. Yalter, 23 3, W, (2d) 167, 1t waes interpreted
to mean at onece, The statute can ba -congtrued as
directory in 1lts nature ac 1t does not prescribe the
result or the effect 1f the Gowernor does not 1ssue the
wrlt of -elsction without delay. Ve are of the opinion
thet the Govermor should issue the writs of election withﬁub
unregsoneble and unnecensary delay.

ITI.

"(d) If wrlts of elsctlon should
issus, to surply such vacancles as
hereintefore cget forth, would it be
in compliance of Section 12859 of the
1939 Revised Stetutes of Missourl

to hold such elections in March or
April of 19422%
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In vliew of our conclusion in sunswer to your gues-
tion (c), relating to the time when the writs should
be issued, we &re of the opinion that the time mentioned
in your letter, being #arch or April of 1%42, night
constitute an unrecsonsble and unnecessary delay in the
sbsence of any unusual circumstances or conditions to
the contrsry. ILowever, we do not think i1t amlss to
point out to you that ths Chlef Executive of the State
may exerclise diascretion in lssulng the writs o: electlion,
in the event that he does issue the seme, and as to the
time of issuing the same for the reason that the Goverunor
as Chilef ixecutlve, cannot be compelled to do so as he
would not be subject to & mandamus actlon,

Respectfully submitted,

OLLIVLR W. NOLLN
Asglstent ALttorney General

APPROV_D:

VANE C. THURLO
(Acting) Attorney General

OWN/rv




