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éﬁERiFFS: \Deputies emploved as private watchmen.

@

beecember 20, 1941

A
&’V
FILE |
lir. Richard Arens "ff‘
- 3ecrotary to tho Covernor I
3tate Capiltol Dullding e,
Jefforson Clty, licsouri Loy A

Dear Mr. Arense

Under date of December 15, 1941, you wrote thls
office requesting an oplnion upon several questlons
concerning the guarding of industrial plants, utilltles
and transportation facllities by persons commlssioned as

deputy sheriffss Ior convenlence 1n replying, tho letter

and questions aore hereln set outb:

"It has been deemed advisable during

the ifational iLmergency and war perlod

to guard certain industrial plants
utilltles and transportation facllitles,

The plan under conslderatlon provides

that the necessary guards shall be furnished
and pald by the owners and operators of
-such propertlies and that they wlll be com~
missioned deputy sherififs.

"Your opinlon is roquested upon the follow-
ins questions:

"l. Are the sheriffs of the respoctive
counties req:ired to protect the above
mentionod properties?

"2. oy the rospectlve gherlffs of the
varlous counties be requirod to deputlze
sultable and proper persons for the pur-
pose of protectling the essential indus-
trial, utility and transportation gropert?
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"G« Dy what particular statutory au-
thority and proceedings should such
deputies be commissloned?

"4, Are the respective shoriffs and
thelr boandsmen liable for the actz of
such persons as may be deputized while
guardiny the properties sought to be
protected?

"65. Hay each reépective sheriff recuire
the persons he may deputize to indemnify
him by a sultable bond?

"6¢‘2May such persons to be depnutized be
pald by the owners or operators of such
property? '

"#. ould persons sc deputized have any
claim against the county or state for
covppensation? '

"8. May such deputies use physical force
and firearms in preventing attempted or

actual molestation of and damage to such
property, or in apprehending persons who

(a) are apparently about %o danage
such property

(b) are in the act of damaging such
property :

(c) have damaged such property

and, 1f so, to whalt extent may such force
- and firearms be used?" -

Before proceeding to answer speclflc questions, 1t is
consldered advisable to malke a few goneral remaris upon, the
dutlies of a. sheriff and his deputies and the guarding of
private property.. :
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The. offiee of sherlff is a constitutional one, being

~created by Seetion 10 of Artlele IX of the Congtitution,

.he Constitution does not prescribe the duties of the sheriff,
These are found in Sections 13136 -and 131386, 1. S. Higsourl,
1959, BPBriefly swmwnarlzed they are, to conserve the peace,
to cause all offenders agalnst law, in hls view, to enter
into recognizance, to keep the peace and appear at the neoxt
term of court, to quell and suppress assaults and batteries,
riots, routs, affrays and insurrections and spprehend and
conmif to jall all felons end trailtors, and oxecute all

legal process dlrected to him and attend upon the courts

of record, He is authoriked, by Section 13133, R. 5, Ilis~-

souri, 1959 to appolnt one or more deputies w1tm the

approval of the judge of the ecircult court and in addition

thereto, by Section 135136, R. S. lissouri, 1839, is authorlgzed,

in any emergency, to anpoint deputies who shall serve not to

exceed thirty (30) days, and who shall be paid not to exceed

Two Dollars ({32.00) per day from the county treasury., At

no place is there any express directlon to the sheriff to

guard private property,. :
In carrying out the dutles enumerated by statutes, it

would be incumbent upon ‘the sheriff to be ditigent and

vigilent in order that he mipght act promptly, and he would

also have the duty implied of preventing breaches of the

peace, riots, routs, affrays, felonies and treason, as far

as it ls within his power to do so. Mowever, the only

method of proceeding the sheriff has 1s by arreat, and no

arrest can be made untiﬁ some overt act towards the cormisslon

.of an offense hags been commlitted.

in thls country it has been alviays recognized that
the first dubty of the puarding of private property rests upon
private individuals, The Constitution of the 3tate of lMissourl
recopnizes this and by Sectlon 17 of Article 1T, guarantees
to the citizens the right to keep and bear arms in defense
of their homes, persons and propetrsy. OF course a. corpora=
tlon, not beinpg a naturel person, could not bear arms but 1t
could act by its agents in protectimg its own property to
the same extent that a natural. person in protecting hisg
property;

In the performance of this duty upoﬁ the citizens, the
practice has become quite common to employ watchmen to guard
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private property, and having the watchmen commlssloned as-
police oiflcers, deputy sheriffs, speclial police officers,
deputy constables, et cetera, and the payinp of these
speclal watchmen by the owner of the property. These watch-
meny, when so comnlssioned as police offilcers, function in &
dual capaclty, Vhen they are guardlng the property and acting
within their scope of employment, they are merely employees
of the person hho has hired them and the employer i1s liable
for their wrongful acts, done within the scone of thelr
employment, In functioning as police officers and making
arrests théy step outside of thelr function as private em~
ployees and are publi~ officers charged with the dutles of

a public officer anc @é llable for wrongful acts, juct as
any other officer of the same classificatlon 1s liable for
is wrongful acts, It 1s a question of fact to be determined
by the clrcumstances of each case whether or not the watch-
men cormlssioned as police officers are functioning in thelr
private canaclty or in their public capacity.

' In.replying to- your question Humbepr One, the duties of
a sheriff are get out in Sectlons 13136 and 13133, H. S.
lissourl, 1939, and these sectlions are as follows:

"Every sherlff shall be a conservator

of the peace within his county, and shall
cause all offenders againct law, in ais

view, to enter. into recognizance, with
security, to keep the peace and to appear

.at the next term of the circult court of

‘the county, and to commit to jall 1n case

of fallure to give such recognizances, In

any emergency the sheriff shall appoint

sworn deputies, who shall be reslidents of
the county, possessing all the qualificatlons
- of sheriff, Such deputies shall s erve not
exceeding thirty days, and shall possess

all the powers and perform all the dutles

of deputy sheriffs, with like responsibillties,
and for thelr services shell recelve two
dollars per day, to be paid out of the

county treasury.”
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Wivery sheriff shall quell and suppress
agsaults and batterles, rlots, routs,
affrays and insurrections; shall appre=-
hend and commlt to jall all felons and
traitors, and execute all process dlrected
to him by legal authority, including
writs of replevin, attachments and flnal
process issued by justices of the peace;
and he shall a ttend upon all courts of
record at every term, and in all cltles
which now have or shall hereafter have s
population of three hundred thousand in-
habitants or more, he may employ counsel
to 21id and advise him in the dlscharge of
his duties and to represent him in court,
and may fix the compensation to be pald
sueh counsel, not, however, to exceed

the sum to two thousand doilars per annuns
Provlided, the whole compensation is paild
out of the fees of hils office of sheriff;
end the court shall have power to audlt
and allow such compensation as other fees
and expenses are allowed by law,"

No casc has been found construing these sections with
regard to the guarding of private property by a sheriff,
In the case of State ex Inf. lMeXlttrick v, Willlams, 144 5.
We (2d) 98, a case in which ouster was mought against a
sheriff for neglect of duty in falling to arrest persons
violating the law, the Supreme Court, at 1, c. 104, used

the following language in discussing the duties of a sheriff's

g 4 & His 1s an important office and
one of the oldest known to lawe Under
the common law he was the conservator
of the peace withln the county, had the
safe keeping of the county Jall and
commanded the posse comitatus. One
autior says that 'for a thousand years
the sheriff has been the principal con-
servator of the peace in hi.s county,
with full power to commend, whenever
necessary, the powver of the county.!
Murfree on Sheriffs. Ile has also been




Mr, Richard Arens - {6) December 20, 1941

referred to as the chief executive
. officer of his county. By statute

(Secs. 11516, 11518, R. 8. 1929, Lo,

Ste Ann, becs. 11516 1518, pe. 74@5)

as well, he 1s made the conservator of
the peace within his county. IHis dutles
are described in Farmerst! Mutual Fire A.
v. Hunolt, Ko. App. 81 3, W, (2d4) 977,
98l: 'Sheriffs are glven power, and it
1s made thelr duty, to preserve the poace
arrest and commit to jall all felons,
traitors, and other misdoers, to execute
all process, and to attend upon courts
of record. The powers and duties of
conservator of the peace exercised by

the sherifif are not strictly judicialj
but he may be said to act as the chief

nagistrate of his county, wlelding the

executive power for the preservation of
the publia.peace, and it has been held
that the duty of a sheriff in the en-
forcement of the law implies initlatilve
on his part, and that he must be resason~
able alert with respect to possible
violations of the law, and 1s not entitled
to walt until. they ceme to his personal
knowledge, but must follow up Iinformatlon
recelved from any source.'" -

And, acain, in the case of Maxwell v. Andrew County, 146 S,

We (2d) 621, a case involving compensation paid to a gheriff,

in diﬂcussinn the dutles of a sheriff, at l. c, 624, the Supreme
Gourt spoke 1n the followinr manners ,

"Respondeﬁts, however, contend that it

was the dqty of the sheriff to investigate
complaints as to alleged criminal law
violations. UThey say that since this duty

is imposed by law on the sheriff, and since
the statute makes no provisions for con~"
prensation to-be paid him for the performance
of such duty, he is entitled to be relmbursed
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for his reasonable expenses in connec-
tlon with suech actlvities, It iz true
that the sheriff is under a legal duty
to Investigate alleged crimes and to sup-
press crime and arrest felons, 1In
speaklng of the duties of the sherifr
at common law Blackstone says (1 Com,
344): 'He may and is bound ex officio
to pursue and’ take all traltors, murder-
- ers, felons and other misdoers and to
cormiit them to gaol. for safe custody.
He 1z also to defend his county against
any of the king's enemies when they come
‘into the land; and for this purpose as
well as for keeplng the peace and pur-
sulng: felons, he may eommand all of the
people of his county to attend him.!
Our statute, sec, 11518, R, 5. lo. lezg,
Mo. St. Ann. sec. 11518, p. 7435, re-
lterates this rule in the following
language: ‘'Lvery sheriff shell quell
and suppress assaults and batteries,
riots, routs, affrays and insurrections;
shall apprehend end commlt to jail all
felons and traltors,!"

In an early Arkansas Case, St. Louis I I & S Hy. Co.
Ve Hackett, 24 3, W. 81, the Supreme Court of Arkansas flatly
stated: ‘

)

"# & & An offlcer of the law cannot
engase as such officer to guard the -
property of a private individual and,
or corporatlion not in the custody of
the law," /

This statement scems to have been based upon the dutles of

the officer as prescribed by the laws of the state and, in the
case of Texas N. O, Ny. Co., ot al., v. Parsons, clted by the
Court of Civil Appeals of Texas, reported in 109 S. W. at page
240, a sult brought to collect damages for alleging wrongful
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acts of persons who had been commissloned deputy sheriffs
and who were guarding rallroad property, it was held that
such persons were private employees of the rallroad comppany
and not deputy sheriffs when they are functioninw in the
capacity of watchmen,

In anothﬁr Texss case, Lancaster et al. v. Carter,
et al,, 255 S, W, 392, also a case whers damages were being
souzht because of alleged wrongful acts of persons who had
been conmissioned deputy sherlffs and were acting as watch-
men for railroad property, the Commission of Appeals of
Texas spoke in the lollowing manners

"y & & The sheriff had no authority
to appoint or detall a deputy to
guard and watch the property of the
rallroad except in specifie cases of
threatened Injury. T. & e 0o Ry
Co, v. Parsons, 102 Tex. 157, 113 5.
We 914, 132 Am. Ste Repe 857, & # #."

¥

- Many cases of similar import for numerous jurisdictions
could be citeds.:. Among these are Hudson v, 5t. Louls South-
western Ry., Co., also & Texas case, 286 5. V. 766; Kusnir

Ve Pressed Steel Company, 201 Federal 146, decided by the
Distrlct Court of llew York, Southern Diatrict and Seymoure
ve Director General of Rallroads, 290 Iederal 291, decided
by the Court of Appeals of the Digtrict of Columbla. No
Missourl cases bearing directly on the point have been
found, but the doctrine stated in these cases scems to be
partially recognized in at least two IMissourl cases. In

the case of Brilll v, Lddy, 115 lo.. 596, a case.in vhioch
demaces were sourht for he alleged wrongful‘act of a person
who was guarding rallroad property, and who had been conmissioned
as a speclal police officer of the City of Sedalia, the
Supreme Court spoke as follows at 1, c., 604:

"It is no uncommon thing for corpora-
‘tions and individuals to employ duly
appointed police officers to watch thelr
property; and 1 such an officer so enm-
ployed make an arrest for disorderly con-
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duct, the presumption is that he

acted in his offielal capaclty as the
agent of the state, and not as the

agent of his employer, Beling an

officer whose duties are prescribcd

by law, 1t should be presumed, until

the contrary 1s made to appear, that

his employment contemplates only the
exercise of such powers as the law
confers upon him, 2 Wood's Rallway Law,
1212; Tolchester Beach Improvement Co,
v, SteTmmeler, 20 Atl, Rep, 168; Jar-
dlne v, Cormell, 14 Atl. Rep. 590+

The presunption 1s, however, one of fact,
and it may be shown that in making the
arrest he acted under ordsers of hls en-
ployer, in which svent the employer would
be liable for the unlawful acts of the
officer. Under the ordinance bofore
mentioned Mellahan as a police officer
had a right to arrest thie boy on view
for hanging to the car; and if the eévi-
dence tended to show that he commltted
the neglisent act when maeking or attempt-
ing to make an arrest, it would follow
from what hasg been sald that the question
whether he acted under the orders of
defendant or their authorized agent would
be one for the Jury."

And again, in Hurphy v. Rallroad, 168 lo. App. 588,
l., ¢, 5932

"The authorities clted by both appellant

and respondent agree in holding that an
amusement company, rallway company, or

any person or persons engaged in handling

the public at their places of business

have a right to employ servants to main-

tain order gnd protect thelr property

and eject objectlonable characters; this

person so employed may or may not be a regular-
ly cormlssioned officer of the law; and
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the mere fact that such person 1s

pald by the defendant would not, stand-
ing alone, make the defendant responsible,
(Brill v, &ddy, 115 lio. 596, 605, 22 3.

We. 488; Sherp v, lirie R, Co,, 76 lis B

(e Y.} 923; Deek v, Baltimore & O. R. Co.,
59 Atl. (lMd.) 6503 Tolchester Beach Im-
provement Co., Vv, Steinmeter, & L, Re A,
(Md.) B46; Toster v. Grand Raplds Ry.

Coe¢ 104 W, W, (Mich.) 380; McKaln v.
Baltimore & 0. R. CO., 64 34 B (‘JQ Va.)
18, 23 L. Ry Ay (Ne 8,.) 289; lealey W,
Lathrop, 50 N, E, (Mass,) 5403 Cordner

Ve Boston & M. R, Co., 57 Atl. (N. H.)
2343 Tucker v, lrie Ry. Co., 54 Atl. (N,
Je) 557; Pennsylvenia R, Co. v. Kelly,

177 Fedy 189,) The authorities further
apree that when an assault occurs, I

the person (vhen an employee as well as

an officer) acts within the scope of his
employment and under instructions either
express or impllied, general or specilal,

of his employer, then any wrongful act 1n hils
~conduct is chargeable to the employer.

If his act, on the other hand, does not
Tall within the scope of hls employment
and 1s without directlon of his employer,
then of course his conduct is not charge-
able to hls employer. In thls case, the
-plaintiff by his instructlons assumes that
the evidence shows that Coates was acting
under the direction of the railway company
and that what he did was within the line
of his duty as such employee. The de-
fendant by 1ts instructions adsumed the
very opposite, namely, that under the
state of facts presented Coates was act-
ing without the scope of hils authority
and as a deputy sheriff, for whlch the
company would not be responsible,”

From the above cited cases and statutes, and other cases
toward same, there 1s no duty placed upon a sherilff to guard
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private property unless some law violation is imminent.
- At the present time, with our Nation at war and our popula-
tion contair’nn as 1t does many persons who might be
sympethetic towards some of the other Nations with which
we are abt war, 1t ‘would seem that 1t be the duty upon &
sheriff to be extremely diligent and watchful in orderithét
he might promptly arrest persons who would damage property
vital to defense industries and take such steps as are
wlthin his power to prevent any injury to such property.

In reply to your question numbered two, there is no
method by which a sherlff could be required to deputlze
personsg for the purpose of protecting ecsentlial industries,
If, under the clrcumstances, a fallure to deputlze persons
would be a neglect of duty, the only remedy would be an
ouster proceeding against the officer so offending. Sectlon
12828, R, 5. Hiqsouri 1929, and 3tate ex inf. HeKlttrick v,
willLams, 144 5., W, Zd) 98.

In replying to questlon numbered three, the method of
appointing deputies is set out in Sedtion 13133, R, S. Mls-
souri, 1939, which 1s as follows:

"Any sheriff may appoint one or meore
deputies, with the approbation of the
Judre of the circult court; and every
such appoitment, with the oath of of-
fice 1ndorsed thereon, shall be filed
In the office of the clerk of the
eircult court of the county."

And it 1s not absolutely imperative that the appointment
of the deputles be filed in the office of the Clrcult Clérk.
City of Festus v. Xausler, et al., 77 S. W. (2d) 1987, 1l co
199: :

e think the provision of the statute
(Mos St. Ann. Secs 11513, p. 7433), re-
quiring the sappointment of one as deputy
sherlfl to be filed in the office of the
clerk of the circuit court of the county,
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is directory, and that the fallure to
file his appolntment did not deprive
him of the right to clalm on triasl that
he was a deputy sheriff at the time of
the shooting, State v, bierberger,

90 tlo, 369, 2 8, V¥, 2863 State v, Underw
wood, 75 lio. 231; State v. Iuir, 20 Ho,
305,47

As to your questlon numbered four, a sherlff deputizing
persons to funetlion as watchmen, the sherlffl and his bondsmen
would be liable for the wrongful acts of the deputies com=
nitted while acting in the capacity of public officers,

Lvans v, Hays, 1 lio, 697, Maxwell v, Andrew County, 146 3,
W, (2d4) 621, 1l..c,., 625¢ .

i 4 3¢ In thls connection we may point
out in passing that the sheriifl's
deputies are public offlcers-who perform
the duties and are subject to the lia-
bilities imposed upon the sheriff himself.
by law, 3Icott v. Endlcott, 225 lio. App.
426, 38 S. W, 24 87,."

Por wrongful acts committed in thelr private caraclty,
the respective employers would be liable, Cases cited above
“In answer to questlion number one.:

Answéring question numbered 5, there 1s no provision
of law which would authorize a sheriff to reqguire persons
he might deputlze to indemmify him by bond.

Answering question numbered 6, it 1s perfectly proper
for private employers to pay their private employees who are
cormnlssioned as nublice officers. This is recognized in all
of the cases cited sbove.

Answerlng question numbered 7, we fail to see whore
persons privately employed and paid as watchmen would have
any clalm agalnst the state or county for the performance
of their private duties.  There 1s no statutory provision

authorizing payment for the performance of such private
dutles,
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The only general statute authorlzing compensation
to be pald deputy sheriffs out of the public funds is found
in Section 13136, R. S, lMlssouri, 1:39, and that only in
an emergency not to exceed thlrty (00) days,

In respohse to your question number 38, answering
section a, such poersons would have authority to do all th:t
was reasonably necessary, under the eclircumstances, to pre-
vent Injury to the property they are guarding. Adams v,
St, Louls~San Franclsco Ry. Co., 251 S. We 124, 1, c. 125:

"# % % That meant that it was his

duty to remove trespassers. To ac~
complish that purpose, he was authorized
to use such force as was reasonably
necessary, but 1f, whille engaged in
that service, he went beyond what was
reasonably necessary, the master would
then be lliable notwithstanding the act
done by the scrvant should amount to a -
felony. Haehl v. Railroad, 119 [o., 325,
24 S, We 7373 Vhlteaker v, Railrcad

252 Hos 438 160 5. We 1008,"

In answer to your questions b and c, under those
circumstances, the persons damaging proporty, or who had
- damaged property, would be subject to immedlate arrest, and
the rules of law governing the dutles and powers of officers
in making rarrests would apply. In thls case your attention
is called to the case of State v. Ford, 130 3. W. (2d4) 635,
a case in whlch a town marshal was convicted of murder in
the second degree for killing a prisoner when the latter
made an assault upon him and attempted to seize his pistol,
from vinich we quote at length, &. c. 639~040:

Mije need not determine here what kind

or amount of force an officer may use

to effect an arrest when a misdemecan-

ant flees, because thls record deals

only wlth & situatlon where the prilsoner-
forcibly resisted amest. Dut as to that,
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we think the doctrine of the Dler-
bergser case 1s risght and that of the
lclehee, Salts and Roth cases, reviewsd
above, is wrong; and that the latter
should no longer be followed. The

third subdivision of sec, 3985, supra,
gays a homicide shall be Justifiable
twvhen necessarily committed in attempt-~
ing by lawful ways and means to appre-
hend any person for any felony cormitted.t
That liénguage 1s broad enough to Jjustify
a homiclde resulting from forece (shoot~
ing, a blow or the like) necesserily
exerted in effecting theée arrest of an
accused felon in flight, Dut it is not
necessErily a negation of the risht to
use all force reasonably necessary to
effect and malntain against reslstance
the arrest of a misdemeanant, especlally
in view of the provislons of Sec. 38571,
BUDT'S.. :

"If the latter doctrine were not the law,
then, as Judce Sherwood sald 1n State v,
Mclally, supra, 87 los 644, loc. cit. €53,
"1t 1s patent, to the most casual observa-
tion that a peace officer "would be of all
men the most miserable," coupelled by hils
duty to press forward and make arrests
when ordinary mlsdemeanors were belng come
‘mltted, or where, as in the case at bar,
gome violent and daemzerous man was "makling
night hideous™ with the most flasrant
breaches of the peace, the offlcer would
proceed with the consclousness that though
the law Imperatively demands at his hands
the arrsest of the law breaker, yet it

gave no adequate powsrs for the acconpllsh-
ment of the end comaanded, but wiille placw
ing the officer in position of extreme
perlil took from him all protectlon arlsing
from his official character and the per-
formance of his offlcial duty and placed
him on the same plane as an ordinary indi-
vidual when engaged in a private quarrel,
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‘and lnvoking the doctrine of self-defense,

The bare statement of such a proposition
constitutes its own ample refutation., The
law never requires an impossibllity, and
having made it the duty of pcace officers
to make arrests, to quell disturbances and
breaches of the peacse, it 1s not so unrea-
gonable, as to deny the means to compass
the end commanded,!

"State ex rel, and to use of Kaercher v,
Roth, supra, 330 Mo, 105, loc, cit, 110,
49 S+ We 24 109, loce. cit. 110, looks to

5 Cy Jo Secs 62, pe. 426, note, 95a(2), and
3tate v. lMcClure, 166 I, C. 321, 330, 81
3. . 458, for the reason behind the rule
forbldding the use of a deadly wesapon in
making arrests on inlsdemesnor charges.
These are quoted as follows: 'As the law-
making rower ltself could not inflict

the death penalty as a punishment for a
migdemeanor, "1t would 111 become the
'‘majestyt of the law to sacrifice a human
life to avold a failure of Justice 1In

the case of a petty offender who 1is often
brought into court without arrest and
dismissed with a nominal fine.™!

"That may be true when the accused flees,
but how can it be thought the majesty

of the law 1s served by subjJecting peace

officers to invited personal violence in
the apprehenslon of misdemeenants and
making the arrest contingent onwhich 1s
the tbetter man.' Sec. 3985, supra,
expressly covers felonies, The punish-
ment 1n all but a few 1s less than death.:
As to some the maximum punishment im only
two years in the penltentiary and may even
be graduated down to a fine of {100+, For
instance, ses Sec, 4029, R, S. 1929, lo.,
3t. Ann. Sec, 4029, p. 2835, forbidding
the carrying of concealed weaponss Secs
3985, also expressly covers rioting and
breaches of the peace, both of which are
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APPROVED:

misdemeanors, Sec's 42282, 4247, lo.
3t. Ann. pp. 2958, 2965, The foot-

_notes to 5 C. Je po 426, note 95 and

30 Co Je Pe 41, note 90, indicate
the welght of authority 1s agalnst
the view we have taken in this case.
But the analysis of the declsions in
3 A+ L. Re page 1170, 1175, note and
42 As L. Re 1200, 1203, note, shows
that many well regsoned declsions
support it,"

-~ Respectfully submitted,

We 04 JACK3ON
Asslstant Attorney General

VANL C. THORLO
(Acting) Attorney General
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