COUNTY CLERK OF JASPER COUNTY SALARY: Preparation of financial
- statehent.

. \“})
February 10, 1941 "

BPOERCR L ,

_b

Honorable TNalph Baird
Progsecutlng Attorney
Jasper County

Joplin, Missouri

Dear Sir:

This will acknowledge receipt of your letter of
January 20, 1941, enclosing copy of a letter, dated Jan-
uary 3, 1941, written to you by Roscoe Claycomb, County
Clerk, asking for an opinlon on certain questions. The
copy of which letter 1s as follows:

"We are¢ now ready to prepare the 1940
County Tinancial Statement under the provisions
of Laws of Missouri, 1933, page 353, as amended
Laws 1935 page 317 and laws 1937 page 419. .
This statement must be prepared, published and
approved by the State Audltor in order for the
County Court to draw 1lts salary after February.

"Until now, we have been working under the
provisions of Section 11,811, Laws 1937 pege-
440, applying to counties of 70,000.to 80,000,
which allows the County Clerk a certain salary
but does not give him such salary in lieu of
non=-accountable fees. ‘e understand that under
the 1940 census we will now work under a sec-
tion applying to counties of 75,000 to 90,000.
However, this county falls in bOuh bLackets,
being less than 80,000 and morc than 75,000,
our pOpulation-being 78,654, See Laws 1937
page 44%2,

"Under Laws 1937 pa@e 442, the County Clerk
is allowed & salary of 4,000 per year, sald sal-
- ary 'to be in lieu of all other salaries, fees,
commi gsions or emoluments of whatscever kind
under and by reason of the terms of any statutory
provisions outside of this article.!
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"There is considerable doubt in my mind, as
well as the County Court's minds, as to which -
of the two sections apply to this county. Also,
we are 1n doubt as to whether I could be paid,
legally, for preparing the County Financial
Statement under Laws 1937, page 442, The County
Clerk has always prepared the financial state=
ment in this county, and is the logical person
to prepare 1t at the rate specified by the
amendment found at Laws 1937 page 419.

"The court and I would like to knows

"l;, Under which of the overlapping and
conflicting sections should we be working and
paying and recelving salaries and fees?

"2; Who should the County Court employ
to prepare the County Financial Statement?

"3. If the Court employes me to prepare
the statement; could I legally collect the fee
for preparing it, and keep such fes?

"All haste 1s necessary in obtaining this
opinion; since preparation of the statement will
entall bringing down to date certaln records theat
it would be more convenlent for us to defer un-
til a later time, and with such records completed
to Deel 31, 1940, it would still require more
than a- month for preparation alone,; working
nights, as ws must, in order to avoid confliot
with our regular official duties: Thus we have
only to about the middle of February to complete
preparation of the copy for publicationi”

end asks for an opinion upon the, questions contained in
the copy of the letter. ,

I,

What was Seotion 11811 R: S. Mo. 1929, first
appeared in our laws in 1874, and was entitled “a% %g~

tion in relation tg olerk of courts of TeCOfdd"
various changes and amendments; 1t has remained in our

law ever since. The last change was made by the General
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' Assembly of 1937; which repealed Section 11811 R. S. Mo.-
1929; and enacted a new Section 11811l by Sentate Bill 30,
approved May 14; 1937, This new Section is as follows:

"The clerks of the county courts of this
State and thelr deputics and assistents shall
receive for thelr services annually, to be paild
out of the county treesury in monthly installe«
ments at the end of each month by warrant drawn
by the county court upon the county tressury,
the following sums: In counties having a popu~
lation of less than 7,500 persons, the sum of
$1,000.00 for themselves and the sum of : £6004.00
for deputles and assistants; in counties have
ing e populetion of 7,500 and less than 10,000
persons, .che sum of ﬂl 100,00 for themselves
and the sum of $900.00 for deputies and assist=-
ents} in counties havling a population of lO 000
and less than 11,500 persons, the sum of #1,250.00
for themselves and the sum of %#900,00 for depua
ties and assistants; in counties having & popu-
lation of more than ll 500 persons =nd less than
- 12,500 persons,; the sum of $1,;300.00 for them-
selves and the sum of $1,100. 00 for deputles

and zssistants; in oounties having & population
of 12;500 snd less than 15,000 persons,; the sum
of §1,500.00 for themselves and the sum of
£1;300.00 for deputies and essistants; in coun-
ties having a population of 15,000 and leasn

than 17,500 persons, the sum of $1,700.00 for
themaelves and the sum of gl;ﬁOO‘OO for deputles
and assistants; 1n counties having a population
of 174500 and less than 20,000 persons,; the

sum of {1,900.00 for themselves and the sum of
$1,800.00 for deputies and assistsnts; in cour-
ties having a population of 20,000 and less then
25,000 persons,; the sum of @.,100‘00 for them~
selves and the sum of $2,000.00 for deputies

end asaistants; in counties heving a population
of 85,000 and less than 30,000 persons, the sum
of £2;300:00 for themselves and the sum of
£3,000:00 for deputies and escistants in coun-
ties having a populstion of 30;000 and less than
70,000 persons, the sum of ¢ $2,500.00 for them=
selves and the sum of %3;500;00 for deputies and
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asgistants; in counties having a population of -
70,000 and less than 80,000 persons, the sum

of $3,000.00 for themselves and such sum for
deputies and asslistants es the county court shall
£ind necessary for the prompt and proper dise
charge of the duties of such offlce, provided
such sum for such dcputies and assigtants shall
not exceed #5,000,00; in counties having a popu=-
latlon of 80,000 and less than 90,000 persuns
the sum of $4,000.00 for themselves and such

sum for deputies and assistants as the county
court shall find necessary for the prompt and
proper dlscharge of the duties of such office;
in counties having & population of 90!000 and
less than 200,000 persons the sum of $3,600.00
for themselves and such sum for deputies and
agaistents as the ecounty court shall find neces~
sary for the prompt and proper discharge of the
‘duties of such office; in counties having a.
population of 200,000 and less than 300,000
persons, the sum of $3, 000.00 for themselves

and a sum not exceeding #16;000.00 fcr depu-
ties and assistants, in such ol sadd counties
where court is held at more than one place, and
in all other such counties the sum not exceed-
ing £5,000.00 for deputlies and assistants.
Provided, thet the county court in =11 countles
11 this State having a populution of 15,000 and
less than 40,000 pérsons may ellow the county
clerks, in addition to the amount herein speci-
fled for deputies' or assistants' hire,; a further
gum not to exceed $500,00 per annum, to be deter-
mined by the county court of such county. Iro-
vided, further, thet the county court shall
determine thset the work requlred to be done by
such clerk or elerks demands or requires such
extra remuneration: It shall be the duty of the
clerks of county courts to charge and collect

in all cases every fee accruing to their offices
by law, except such fees as are chargeable to
the county, and sueh clerk shell, at the end of
each month, flle with the county court a report
of all fees charged &nd collected during sald
month steting on what account such fees were
charged and collected, together with the names
of the persons paylng or who are liable for
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same, which sald report shell be verified by
the affidavit of such clerk. It shall be the
duty of such elerks upon the filing of sald re-
port to forthwith pay over to the county treas-
ury all moneys collected by them during the
month and required to be ghown in sald monthly
report, taking & duplicate receipt therefor,
onc of which shall be filed in his ofiice &nd
every such clerk shall be liable on his offieial
bond for ell fees collected and not accounted
for by him and pasid into the county treasury as
herein provided,"

at page 440; This is & general sectlion of the statute,
which would fix the cmount of salary Lo be paid to all
clerks of county courts in the Stete if there were no
speeial legislation applying to themi

Also in Laws of 1957, at page 442, is Senate
Bill 94, approved karch 29, 1937; enacted by the General
Assembly of that year, which wag enacted for the purpose of
amending Section 1, House Bill 263; enacted by the Fifty-
seventh General Assembly in 1933; which.is found in the
Laws of 1933, at page 378. Section 1 of Houss Bill 283,
en&cted by the Fifty-seventh General Assembly is as follows:

"From and after the'passage and approval
cf this section; the following saluries per an+
num sh:11l be pald the hercinafter named of'ficers
of all counties in thils State; whicli now con-’
tain, or may horesfter contain, a population
of 754,000 inhabitants, and less than 90,000
inhabitants; viz: Collector of Revenue four
thousand ($4000.00) dollarsi Judges of the
County Court twenty-seven hundred ($2700.00) dol~
lars each; Clerk' - of thoe Circuit Court four
thousand (&4000e00) dollars} clerk of the County
Court four thousand (%$4000.00) dollars} Recorder
of Deeds four thouszand ({4000.00) dollars‘
County Treasurer thirty-<two hundred (hBBOOaOO)
dollars; County Assessor four thousand (£4000.00)
dollars; all of said salaries to be peid in
monthly instellments of the first day of each

month from the avallaeble funds of the Count
Treasury. Sald sslsries to be in lleu of all

other salaries, fees, commissiona or emoluments
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of whetsoever kind under and by reason of the
terms of any ststutory provisions: outslde of
this article.,"

The amendment of 1¢37 made no change which efl=~
feeted the county clerk. The change made was merely to
inerease the salary of the recorder of deeds, in ciltles
within the population classification provlded for in
-that act,

£1so & portion of House Bill 263 of the Fifty-
seventh General Assembly , is Section 6 , found on page
337, Lews of 1933, which 1s as follows:

"All provisions of law outside of this act,
allowlng any fee, comnpensation, or emolument
to either of the before mentioned officers, to-
be pald out of the Treasury of any such eounty,
or hereby declared to be ineffective as to any
and all such countles, znd ell fees, compensa-
tion, &nd emoluments of every kind to any of
such officers by the terms of any contreact or any
guecl. provision of lsw outside of this article;
dus or recelveble from eny source dther than the
county treasury or upon the tsking effect of thila
act, hereby trandferred to the county and shall
be paid into the eounty treasury as hereinafter
provided; snd no ‘such oificer shall receive any
compensation or retaln any fees, compensation,
or emolument. from any provision of lsw; other-
wise than in this act provided,"

The copy of ‘the letter of the county clerk states
that the populatlon of Jasper County is 78,654. In order
to determine under which law, Section 11811 as amended by
Lews of 1937, or Secetion 1 of House Bill 263 cof the Fifty-
geventh General Assembly, the county clerk of Jasper should
be pald, 1t 1s necessary that these sections should be con-
gidered together.s '

Coble v, Scullin Steel Co. 54 S. W. (2d) 777,
1. co 779: . : i

"In construlng the statute we must read
all of the sections involved together and har-
monize them, if possible., State ex rel Dean
v. Daues, 321 Mo. 1126, 14 S. ¥W. (24) 990,
loc. cit. 1001; Johnson v. Kruckcmeyer, 224 Mo,
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App. 351, 29 S. W, (24) 730, loc. cit. 732
and cases clted; Biawell v. 3t. Louis San-¥,
Ry. Co. (Mo. App.) 49 S. W. {(2d) 203, loc.
~eit. 204."

And in considering them 1t 1s necegsary to bear in mind
certain well established rules of gtatutory construction,
Among these rules are the Tollowing. which are in the casge
of Keller v, State Soeial Security Commission 137 S, W.
(24) 989, 1. c. 990:

"Where the language of a statute is plain and
unambiguous nothing contrary to the evident
Intent can be implied. State ex rel. Jdacobs=
meyer v. Thatcher, 338 Mo. 622, 92 8. W. .(24)
640, A statute should be so construed as to
gilve effect to the legislative intent, State
ex rel, “abash I. Co. v. BShain, 341 Mo, 19,
106 5. W. (24) 898, A gtatute that is clear
in its terms and leaves no room for construc-
tion must be eniorced &s written. Dahlin v.
Missourl Commission for Blind, Mo, ApD.,

282 S. W. 420,."%

And also in the case of State ex rel., McDowell, Inc., V.
Smith, 334 Mo. 653, 1. c. 671:

"It is also a rule that where two statutes treat
of the same subject matter, one belng special
and the other general, unless they are irrscon- -
¢llably inconsistent, the latter, although
later in date, will not be held to have re=- .
peeled the former, but the special act will
prevail in its application to the subject matter
. as far as coming within its particular, pro-
visions.' (1 Lewls-Sutherl. nd Stat. Corst. (28
d.), sec, 274, pp. 537-539. See, also, State
ex rel. Rutledge v. School Board, 131 Mo. 505,
Blé, 33 3. W. 3; Manker v, Faulhaber, 94 Mo.
4304 440, 6 S. . 372;)"

House Bill 263, Laws of 1955. at page 375, 1s a
special act relating to the payment of salaries of all of=-
ficetrs in counties which have, or may -t . creafter have &
‘populationof not less than 75,000 inhabitants, or more than
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90,000 inhablitants. It is full and complete 1n every
respect. And as pointed out above, Section 11811 is the
~ same sgsection, and would apply to all county clerks.
Neither . gct :. 18 ambiguous, the language of each is proper,
and standing alone either 1s easily,understood, but the
terms of the acts conflict in regaryd to the amount of sal-
ary that the county clerk should receive in counties hav-
ing a population of not less than 7b ,000, nor more than
90,000 inhebitants, and in counties having a population of
between 70,C00 and 80,000 inhabitants, In accordance with -
the rule above quoted from the State ex rel. McDowell, Ine.,
v. Smith, supre, it would appear that the county clerk of
Jagper County should be paid in accordance with the terms
of Seetion 1, of House Bill 263, Laws of 19833, as rc-en-
acted Laws of 1937, page 442,

II.

‘The preparation and publication of. the ecounty
financl:l statement is directed and provided for in Secdtlons
12165 and 12166 R. S. Mo. 1929, Both of these gsectionad have
been amended since, and published in 1929. Section 12165
wag amended by Lews of 1933, at page 458, and by the Laws
of 1935, page 317; and Sectlon 12166 was amended by Laws of
1937, pege 412. Section 12165, Laws of 1935, directing fthe
preparation of finencial stetements, goes at great length
into the details of preparation, and contains the follow=-

ing:

"At the end of the statement the person deslg=
nzted by the county court to prepare the finan-
cisl statement herein required shall avpend the
following certificate:

"I ¢« ¢« » « « o » » the duly authorized

- agent appointed by the eounty court of . . .
s+ +» «» county, State of Missouri, to prepare
-for publication the finmncial statement as
required by sectlion 12165 of the Revised Stat~
utes of Missouri, 1929, hereby certify that I
have diligently checked the records of said
county and that the above. and foregoing 1ls a
complete and correct atatement of every ltem
of information required in said section 12165
of ti.e hevlsed Statutes of 19289 for the year
year ¢ndlng December l1l9..... 8nd especially
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have I checked every recelpt from every souroe
whatsoever and every disbursement of every kind
and to whom and for ‘‘hat each such disburscment
was made and that each such recelpt and dis-
bursenent is aecurately shown., .If for any reason
complete anc¢ aceurate information is not given
she tollowinz shall be added to the certirficate)
Exceptions: the above report is incomplete be-
cause proper inforasatlon was not aveilable in
the “ollowing records. « « « » « « Which are

in the keeping of the following officer’ (0r of =
ficers). The person designated to prepare the
financial statement shall give in detaill any
incomplete data called for by this act.

D&te. . e . .« o @
Officer Designated by County Court to prepare
financial statement required by Seetion 12165,
Revised Statutes 1929, -

"Or if no one has been designated said state-
ment having been prepared by the county eclerk,
signature shall be in the following form'

"Clerk of the County Court znéd ex-oificlo
officer designated to prepare financial state-
ment required by Section 12165 Ruvised Stat-
ubes 19290 n

This clearly indicates that 1t is discrstlonary
with the county court whether it 1s to have the county
clerk prepere the finencicl statement.

Section 12166 R, 3. Mo. 1929, as amended by Laws
of 1937, at page 419 15 as follows:

"The statement shall be set in the stand- -
ard column wldth measure that will take the
least gpace and tlie publisher shal!l file two
proofs of publication with the county court and
the court shall forward one proof to the state
auditor and shall file the other in the office
of the court. The county’ court shall not pay
the publisher unt.l sald proof of publication'
19 riled with the court and shell not pay the
person designsted to prepare the statement for
the preparatlion of the copy for said statement
until the state auditor shall have notifled the
eourt that said proof of publication has been
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recelved and that 1t complies with the require~
ments of this Seetlon. The statement shall be
spread on ths record of the court and four this
purpose the publisher shall be required to fur-
nish the court with at least two coples of said
gtatement that the same may be pasted on the
record. TFor the preparation of the copy for
the statement tlle court may allow & sum not
legs tuan ten gents and not to exceed Thirty
cents for every hundred words and flgures; whieh
sum, if allowed to the clerk of the court,
shall be 1n addition o the gselary or rees al-
lowed hlm by law, and no shall be allowed
for pasting a printed cogx 1 the records iR
Submi Etfng bI11 to Lh. count; cOUrL LLe person
preparing the statement and the publisher shall
itemize the amount as properly chargesble to
the several funds and the count: court shell
pay out oi eachh fund in the proportion that each
item bears to the totsl cost of preparing and
publishing said statement and shall issue ware
rants therefor. Provided, any part not prop-+
erly chargeable to any specifiec fund shall be
paid from the fund from which officers salaries
ere paid. The state auditor shell notify the
county tressurer immediately of the recelpt of
the proof of publication of the statcment in
this act requireds After thr first of Anrll of
each year after the e:.fective date of this act
the county treasurer shall not pay or enter for
protest any warrant for the pay of &ny Jjudge

of any c¢ounty court until notice is recelved
from the state audltor that the proof of publica=«
tion herein provided for has been filed. Any
county treasurer paylng or entering for protest
any warrant for any judge of the county court
prior to the receipt of suech notice from the
gtate suditor shsll be 1li:ble on his offficial
bond therefor. "ithin twelve months after the
effective date of this act the stete audltor
sahll prepeaerc sample form: for finaneisl state-
ments .n¢ shall mell the same to the county
clerks of the several counties 1n this state,
but failure of the suditor to supply such form
shall not in anywlise excuse any person from the

x_L
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performence ol any duty imposed by this act,
If the eounty court shall employ any person
other than 2 bonded coungy officer to prepare
the Tinanciel gtatement‘herein required the
county court shall require such person to glve
bond with good and sufficient sureties 1m the
penal sum of one thousand dollars for the '
falthful performance of his duty. IT any county
oificer or other person employed Lo prepare
finarclel stetement hereln provided for shall
fail, neglect, or refuse to, in any manner comply
with the provisions of this act he shall, in

- addition to other pensliles hercin provided, be
llable on his official bond for dereliction
of duty." (Underscoring ours), '

The underscored passages in th: above section also recog-
nize this diseretionary power in the county court.

IIT.

section 8 of House Bill 263, Laws of 1933, &t
page 396, 1. c. 377, prohibits any of the officers men~
- tioned in Section 1 of such act from recelving any other
additional fees, compensation s 01 emolumentg. And the
last sentence of Section 1 of this act as aue.ded by
Lawa of 1937, at page 448 ig as follows:

"It shall be the duty of such clerks upon the
filing oi szid report to forthwith pay over to
the county treasury all moneys collected by them
during -the month end required to be shown in '
sald monthly report, taking a duplicete receipt
therefor, one of which shall be filed in his
office and every such clerk shall be llable on
his officlal bond for all fees collected and

not accountcd for by him and paid into the

county treasury &s herein provided."

It is quite clear that if the county clerk is -
raeid the salary directed in Section 1 of House Bill 2883,
Laws of 193¢, as re-enacted by Laws of 1937, at page
440, he ceannot receive any adcitionael conpensation.
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- CONCLUSION.

It is the conclusion thet the county clerk of
Jagper County should be paid in accordance with the -
provisions oi Seetion 1, House Bill 263, Laws of 1933,
at page 377, s8 re-enacted by the Laws of 1937, at page
4423 that it is within the discretion of the county
court of Jasper County to employ whomsocever it chouses
to prepare the financiel statement for publication; and
also, that if the county court should designate the
county clerk to prepare the finanglial statement for the
printers proofs thered, the clerk would be prohibited from
recelving any additional compensation therefor.

Respectfully submitted,

We J. BURKE
Agsistant Attorney Genersl.

Ve 0. JACIBON
Agaigtant Attorney General,

P1OVED:

COVELL R. H . LITT
(Aeting) Attorney General
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