BILL3 AND NOTES:-
BANKS:

N\

A bank who 18 holder of a check in due
course 1s not liable for an account of
the payee 1n the misuse of the money.

Honorable Charles B,
Prosecuting Attorney
Ripley County
Doniphan, Missourl

Dear Sir:

August 15, 1941

Butler

We are in réﬂeipt of your request for an opilnion

dated August 13, 1941, which reads as follows?

"I would like to have your opinion
based on the following facts:

"Beasie Moore was County Clerk here
until removed in this 'year by the
County Court for fallure to make s
new bond.

{ -
"At the time of her removalfshe hed
embegzled funds belonging tq the
State, County of Ripley and Doniphan
Consolideted School District.

"¥r, Willlamson was prosecuting at-
torney at the tlme she embegzled more
than one thousand dollars from the
sale of hunting and fishing (licenses.,

‘The bonding Company paid the shortage

and no prosecution was had‘;

"After I was elected praseeuthg at~
torney the State Treasurer sent Bessle
Moore, County Clerk, five hundred dol=
lars for Doniphen Consolidsted School
Distriect. Mrs. Moore took this check
to Poplar Bluff, Mlsscuri, and cashed
the same at the Bank of Poplar Bluff,
recelved two hundred fifty dollars in
cash and depositing the remainder to
her personal account, which she later
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drew out on personsl checks,

"The check 1ssued by the State
Treasurer was made to Bessle Noore,
County Clerk,

"I would like to have your oplinion

83 to the 1llabllity of the Bank of
Poplar Bluff to Doniphen ConSOIidated
School Distriect."

T am presuming that Beasie Moore, the County Clerk
of Ripley County, endorsed fiecheck described in the request
in the same way that the check was mﬁde payable, that 1is,
"Besslie Moore, County Clark,"

A check 1s defined under Section 5200, Re 8. Mis-
sourl 1939, as follows:

"A check 1s & bill of exchange drawn
on & bank payable on demend. Ixcept
8s hereln otherwise provided, the
provisions of this chapter applicable
to 8 blll of exchange payable on de~
mand apply to a check."

It has been held in thils state that a check 18 4 ne-
gotisgble inatrument, It was so held in John P. Hills
Organigation v. Bell, 37 5, W, (2d4) 680, l. ¢. 682, pars.
1-4, where the court seld:

"w %+ &# It 1s the law that a check is

a negotiable instrument and Imports
‘s valueble consideration. Nelson v,
] Diffﬁnderffer” 178 Yo. App., 48, 51,
183 S, Wae 271 3% 3 2 6 3¢ 3 ode o3 o2 P

It was also so held in the ease of Schroeder v,
Selttg, 68 lMo. App. 233

The fact that the check was payable to Bessle Hoore,
County Clerk, dld not charge the baitk with notice that the
payee held the checlk for the Doniphan Consolidated School
District. The meré¢ description did not notify the bank
that she had no right to cash the check or that the maker
was under no obligation to pay 1t. It was so held in an
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action on a negotlable note where the word "trustee" fol«
lowed the name of the grantee, The ecourt in State v. Cox,
30 S, W. (2d) 462, 1. ¢, 466, sald:

e do not understand that in this
proceeding we can quash s former
oplnlen of the Court of Appeals.

We are asked to quash only the present
opinion. The former opinion is not
Involved. However, we may as well
dlspose of the point briefly. The
ruling in that regard is said to be

in eonfliet with the case of Sanford
ve Van Pelt et al,., 314 Mo. 175, 282
S5« Wo. 1022, What was held in that
case was that a conveyance of real
gstate with the word 'trustee! fol-
lowing the name of the grentee was

not mere descriptio personae, but

was notlice thet the grantee held

the property in trust for some other
person, whose name was not disclosed.
The word 'trustee! in the note here may
be said to charge the purchaser of the
note with notice that the payee held
it in trust for some other purpose
than for 1ts own benefit, but 1t would
not charge him with notice that the
peyee had no right to the note, or
that the maker was under no obligation
to pay 1t. It is immaterial to the
meker who 1s beneflclary in the note
80 long as he is lisble., That 13 the
distinetlon drawn by the Court of Ap~
‘peals on that point (222 Mo. App. 1194,
4 3. We (Ed) 864)’ and 1t does not
conflict with any ruling of thls court.™

It has slso been held in this state that the doctrine
of notlee, as lt affects good falth of transactions general-
;ﬁ, does not apply to negotieble commerclal paper, suth as a
check. It was so held in Dull v, Johnson, 106 S. W. (28)
504, 1., c¢. 508, pars. 4, 5-7, where the court said:

"To eonstitute notice of infirmity or
defect of title, the person to whom a
note 1s negotiasted must have had actual
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knowledge of the inflrmity or defect
or knowledge of such facta that his
actlion in taking the note amounted

to bad faith. Section 2684, R. S, Mo.
1929 (Mo. St. Ann. section 2684, p.
676), Union National Bank v. Fox

{(Mo. App.) 9 S. W. (2d) 1070,

"What defense do plaintiffs interpose
against the note for §$38,637 Appar-
ently, in the triasl court they pro-
ceeded on the theory that, since
Thomss B, Johnaon purchased said note
the following morning after 1t was
executed, and that sinee C. L. Prock
steyed in the office of Ralph Johnaon
a part of the time and frequently dealt
with the Johnsons, the presunption
- arose that defendants and C. L, Proeck
were partners or were acting in eon-
cert. The only testimony that we are
able to find in the record upon which
such assunption might be baséd 1s that
of I. E. Dull, when referring to a
trade that he had mede, as follows:
'HMr. Prock represented me in the desl
and Ralph Johnson represented the other
party. Mr. Prock stayed up there in
Johnson's office,! This statement is
too vague to have any probative force.
The good faith of the transaction 1s
the only subject of inquiry. In the
‘case of Jennlngs v. Todd, 118 Mo. 296,
24 S, W. 148, 149, 40 Am, 3t. Rep. 373,
the court sald:

"1In general one will be charged with
notice of a fact who has informstion
-which should put him upon inquiry 1if,
by following up such informetion with
diligence and understanding, the truth
could have been ascertained, <t is

now well settled in this state, how-
ever, that the doctrine of notice, as
1t affects the good faith of transactions
generally, doecs not apply to negotiable
commercial paper., "Both upon principle
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and authority," says Wegner, J., "and
from the experience of Juriats and
conmerical men, and the interests of
the affairs of business 1life, 1t 1is
safe to say that the liberal doectine
which promotes the free e¢lrculation

of negotlable Instruments 1s the best,
and that the good falth of the trans-
actlon should be the decislive test of
the holders of rights." Hamilton v.
Marks, 63 Mo. (187) 178, Since the
decision in that ease 1t hes been aset-
tled law in this atate "that the con-:
sideration of negotishle peper in the
hands of a bona fide holder for value
before maturity cannot be inqulred
into. Mala fides alone ¢an open the
door to such inguiry. Gross negligence
even 1a not suffilcients actual notice
of the facts whieh impesch the valldity
of the note must be brought home to the
holder." Mayes v, Robinson, 93 Mo,

"tMere knowledge of facts which would
ordinarily put one on inguiry will not
do # % # and 1t 1s well settled that
mere susploion that a negotlable note
is without eonsideration, or was ob-
tained by freud, brought home to the
transferee before he acqiires the note,
wlll not be sufflclent to defeat a
recovery,' First National Benk v.
‘Laeper; 121 Mo. Appo 688, 97 S. W,
636, 638; Reeves & Son v. Letts, 143
Mec. App. 156, 128 S. W. 246."

One of the earlicst cases In this atate in reference
to the descriptive name of the payee on 2 promissory note
wns the case of Fletcher v. Schaumburg, 41 Mo, 501, where
the court sald:

"This was an action brought by the
plaintlfl mgainst the defendant on
& negotlable promissory note. The
note was ghen by the defendant for
the purchase of land sold in partition




Hon, Charles B. Butler . B August 15, 1941

by the sheriff, and made payable two years
after date to 'James Castells, Shif.,!
and negotiagble and endorsed by the payee
before meaturity. The sndorsement on the
back of the note had the designation
tShff,' appended to Castello's name,

but there was nothing to show that the
plaintiff as endosee had any other
notice that the payee held it In a
fiduclary capaelty, or that in its

sale he was committing a breach of
trust, The deferidant resistsd the
payment of the note and ¢lalmed an
interest in the proceeda &s ons of the
distributezs for whose beneflt the land
was sold, In the Clrecuit Court, the de~
fendant's counsel asked the court to
declare the law to be that the note
itself with the endorsement thereon

was sufflclient to lmpart notice to the
plaintiff that the money was payable to
the sheriff Castello in his officlal
capaclty g8 such, which declspation

the court refused to give, and then
found forithe plaintiff,

"The instrument sued on is simply a
negotliable promlssory note made pay-
able to Castello, and the abbreviation
18hff.! added to his name 1a merely
descriptive, There is nothing in the
body of the note or the endorsement to
.apprise any one that it belonged to
‘any other person than the payee, or that
he held 1t in any capacity other than
as his individual property. To have
given the instruction prayed for by the
defendent would have been golng farther
than any tasc that we are aware of has
ever gone, and would have overturned
principles of law long settled."

The bank in thls case was a holder in due course
of a check made payable to Bessie Moore; County Clerk,
and so endorsed by heri The fact that she recelved Two
Hundred 'ifty Dollars 1n ¢esh and deposlted Two Hundred
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Fifty Dollars to her personal account cannot be used agsinst
a holder of a check in due course. The statutes of the State
~of Missouri, especially Section 3067, R. S. Mlosourl 1939,
define s holder in dur course. The transasctlon in yo:r re-
quest, under the sbove definition, shows that the bank took
the check as a holder in due course,

The St, Louls Court of Anpeals in the case of Uaited
States I"ldelity & Guar. Co. v. Mlssissippl V. T. Co., 153 8.
We (2d) 762, in paragraephs 6, 7, l. ¢. 757, in defining &
holder in dus course, said:

"The relationship between a depositor
and & bank or trust company 1s ordi-
narily that of debbr and ereditor.

At least since the case of Paul v.
Draper, 158 Mo. 197, 59 8. W. 77,

81 Am. St. Rep. 296, the legal effect
of a deposit is a loan to the bank,
and this is equally so whether the
deposlt 1s of trust moneys or funds
which are impressed with no trust,
provided the act.of depositing is no
misappropriation of the fund. II the
deposit 1s of trust funds, the bank
3imply becomes indebted to the de-
positor in his filduclary capaecity.
This 1is not only the law in our State
but prevails generally. 3 R. C. L.
sectlon 149 p. 521, And it has been
repcatedly held by our courts, as in
.thie cose of Formerst! Trust Co. v.
Tootle-Lacy Nat. Bank, 332 lio. 82,

56 S. We 24 769, that the deposit

of trust funds creates only the re=-
lation of debtor and ereditor between
the bank and the trustse.

"And while comuenting on these gcneral

princlples of law 1t is well to bear

in mind the provisions of our negotiable

instrument statutes, Chapter 14, section
- 3016 et sed., R. S. 1939, Mo. St. Ann.

section 2629 et seq., pP. 643 et seq., and

especlally the following sections:
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"tSec. 3067 (section 2680). Holder in
due course. A holder in due course is

a holder who has tzcken the instrument
under the following conditions: (1)
Thet 1t 1s complete and regular upon .
1ts facejy (2) that he became the hold-
er of it before it was overdue, and with-
out notice that 1t had been previously
dishonored, if such was the fact; (3)
that he took it in good falith and for
valuey (4) that at the time 1t was
negotioted to him he had no notice of
any infirmity in the lInstrument or de-
fect in the title of the person nego-
tinting it.t"

In the same case the court cited a case decikd by
our Supreme Court which was the Gate City Bldg. & Loan Ass'n,
v. National Bank of Commerce, 126 Mo. 82, 28 3. V. 833, 47
Am, St. Rep. 633, 27 L, R, A, 401, wherein the facts of the
case were commented upon as follows, page 759¢

"1In the case of Gate City Bldg. &

Loan Ass'n v, Natiénal Bank of Com~
merce, 126 Mo, 82, 28 S. W. 633, 47

Am. St. Rep., 633, 27 L. R. A, 401,

we have a deecislion of our Supreme

Court wi:leh we think controls. %The
secretary of the bullding and loan
assoclation received $4,000 by way

of a check from a customer, payable

to the assocliation. The secretary,
Harris, indorsed the check, and de-
posited it to his personal account in

the Bank of Commerce. The bank credilited
hils account, collected the check from
the clearing house, and thereafter Harris
drew out the money on his pcrsonal checks,
embezzled the money, and absconded. The
loan associatlion made demand on the bank
for the return of the money, and sued for
its recovery in an action for money had
and recelved. There the court saild:

"it7re law of the case seems to be with-
in a narrow compass. There 1s not a
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partlcle of evidencs tending to prove
that the bank did not act in perfect
zood faith in thils transaction, in
reapect of which 1t occupied no fiduclary
relation to plaintiff, It does not ap-
" pear from the evidence to what purpose
the proceeds of the check were ultimately
‘applied by Harris--it may have been to his
own or to thoae of the assoelatione-nor
1s this a matter of any importance upon
the present issue, The bank was not
responalble for the proper anplication
of those proceeds by him. R. 5. 1889,
section 8691. The check was a negotiable
instrument. Pemous, etce., Cos v. Cross=
white, 12¢ Mo. 34 (27 8. W, 397, 26 L. R.
A, 568, 46 Am. St. Rep. 424). The credit
glven to the account of Harris was the
same ag 1f the money had been pald him
on the check and had been Immediately
placed back by him and eredited on his
own account. Benton v. German American
Nat. Bank, 122 Mo. 332 (26 S..W. 975);
0ddie v. (National City) Bank, 45 N, Y.
735 (6 Am. Rep. 160); 2 Morse on Banks
and Banking (34 “d,) section 451, The
bank thereby became a purchaser for value,
in the ordinary course of business, of the
instrument, and entitled to colleet the
proceeds thereof to i1ts own account 1if
it acquired plaintiffts title by in-
dorsement. So that the only question
-1s: DI1d Harris in his officlal capacity
as secrctary have power to transfer the
check by indorsement., #* 3 i If the as-
soclatlion has met with any loss by
reason of a misapplication of that fund,
it must be charged to a breach of the
trust lmposed in one of 1lts officers,
and the neglect of duty by the others,"t"

The holding in the case clted was to the effect that
whore the bank aected 1In perfect good faith in the transaction
it ocecupled no flduclary relation to the plaintiff, which
under the facts 1n your request, would have been the Doniphan
Consolidated School District.
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CONCLUSTON

In view of the sbove msuthoritlies 1t is the opinion
of this department that the Bank of Poplar Bluff, not bene=-
fiting or being a part of the fraudulent transaction set
out in your request, is not llsble in any way to thé Doniphsn
Consolidated School District by reason of cashing a Five
Hundred Dollar check from the state treasurer payasble to
Bessle Moore, County Clerk, The fact that the check was
originally sent by the state treasurcr for the Doniphan .
Consolidated School Distriet does not alter the situctlon.

Reapectfully submitted

Assistant Attorney General

APPROVIDS

VAR® C. TRURLO
(Acting) Attorney General

WIBsDA




