
I \ 

/ 
- \ 

BILLS P.ND NQTES: · 
BANKS: 

A bank who. i$ holder ~ a check in due 
coul'se is not. liable for an account of 
the payee in th~ misuse of the money. 

-----------------------------------~----~------------------

4ugust 15,. 1941 

FlLE 
Honorable Charles B. Butler 
Prosecuting Attorney 
Ri_pley County 
Doniphan. Missouri 

Dear Sir: 
I _.,· 

We are in receipt o£ your request for an opinion 
dated. August 13• l94l~ which reads as followet 

"I would like to have your opinion 
based on the followi~ facts: 

"Bessie Moore was County Clerk here 
until ~emoved in this 1year by the 
County Court for failure to ~& a 
new bond. ' 

~t' ~ 

"At the ttme of her removalishe had 
embezzled. funds belonging tq the 
State, County of Ripley andJDoniphan 
Consolidated School Districti. 

"Mr. W1111.ams'on was pros ecu~ing at
torney at the time she embe.zled more 
than one thoU:5and dollars fi?om the 
sale or hunting and fishing\licenses. 

'The bonding Company paid thd shortage 
and no prosecution was had. · 

"After I WB.S elected prosec~ting at
torney the State Treasurer ~ent Bessie 
Moore• County C1erkt :five htindred dol.o 
lara for Doniphan Oonsolida~ed School 
District. Mrs. Moore took this check 
to Poplar Bluff • Missouri• and cashed 
the same at tlle Bank of Poplar Bluff. 
received two hundred fifty dollars in 
cash and depositing the remainder to 
her personal account, which she later 
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drew out on personal ohecke. 

ttiJ.'he oheok issued by the State 
Treasurer was made to Bessie Moore• 
County Clerk. 

"I would like to have your opinion 
as to the liability of the Bank of 
Poplar Bluff to Doniphan Consolidated 
School District. 11 

I a.m presuming that Bessie Moore, the County Clerk 
of Ripley County,. endorsed ti:.e eheck described in the request 
in the s8ll1e way that ,the check was made payable. that 1•• 
nBessle Moore, County Clerk." 

A check is de.fined under Section 3200., R. s. Mis-
souri 1939, as follows: 

"A cheek is a bill of exchange dra'Wn 
on a bank payable on demand. Exoept 
as herein otherwise provided,. the 
provisions of this ehapter applicable 
to a bill of exehange payabl~ on de
mand apply to a. check.n 

It has been held in this state that a check la a ne ... 
gotiable inatrwnent. It was so he1.d in John P. rt.:tlls 
Organiu'tion v. Bell, 3,7 S_. w. (2d) 680, 1. g,. 682, pars. 
1•4, where the court said: 

"-* * {t- It is the law that e. check is 
a. negotiable instru.tnent and imports 

·e. valuable consideration. Nelson v. 
Di:f'f'enderffer, 178 Mo. App., 48, 51~ 
163 s. w. 271. * *.* * * * * * *" 

It was also so ~eld in the ease of Schroeder v. 
Seittz, 68 Mo. App. 233. 

The fact that the check was payable to Bessie Moore, 
County Clerk, did not charge the bar~ with notice that the 
payee held the eheek for the Doniphan Consolidated School 
District. The mere description did not notify the bank 
that she had no right to cash the check or that the maker 
was under no obligation to pay it. It wa.a so held in an 
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action on a negotiable note where the wo~d "trustee11 fol .... 
lowed the name of the grantee. The court in State v. Cox, 
30 s. w. (2d) 462• 1. e. 4661 •aid~ 

"We do not understand that in this 
proceeding we can quash a former 
opinion o.f the Court oi' Appeals. 
We are asked to quash only the present 
opinion. The fo!'lller opini9n is not 
involved. However, we may as well 
d1spos~ of the point briefly. The 
ruling in that regard. is said to be 
in conflict with the ease of Sanford 
v. Van Pelt et s.l., 314 Mo. 175• 282 
s. w. 1022. What was held in that 
case was that a conveyance of real 
estate with the word 'trustee' :fol• 
lowing the name. of the grant-ee was 
not mere descriptio peraonae. but 
was notice ~hat the grantee held 
the propert1 in trust for some other· 
person, whose name was not disclosed. 
The word 'trustee1 in the note here may 
be said to charge the purchaser of the 
note with notice that the payee held 
it in trust for some other purpose 
than for 1 ta own benef'i t 1 but 1 t would 
not charge him with notice that the 
payee had no right to the note, or 
that the maker was under no obligation 
to pay it. It 1s !mma.t~rial to the 
maker who ia beneficiary in the note 
so long as he ts liable. That is the 
distinction drawn by the Court of Ap-

·pea.ls Qn that point (222 Mo. App. 1194, 
4 s. w. (2d) 864)• and it does not 
conflict with any ruling of this cour.t.u 

It has also been held in this ate.te that the doctrine 
of noti<Hl, as it affects good faith or transactions general• 
ly, does not apply to negotiable c<munercial paper, such as e. 
ch~k. It n.s so held in Dull v. Johnson, 106 8. w. (2d) 
504, 1. o. 508, p$1"'a. 4,. 5-7~ where the court said: 

"To constitute notice of infirmity o:r
detect of title, the person to wham e. 
note is negotiated must have had actual 
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knowledge of the infirmity or defect 
or knowledge of such faets that his 
action in taking the note amounted 
to bad faith. S&c'tion 2684, R. s. Mo. 
1929 (Mo. st. Ann. section 2684, p. 
676), Uri1on National Bank v. Fox 
{Mo. App.) 9 S. W. (2d) 10'70. 

"What defense do plaintiffs interpose 
against the note for $38.63? Appa.r
entl.yt in the t;r1al courtthey pro
ceeded on the theory that, since 
Thomas B. Johris.ori purchased said note 
th~ following morning after it was 
executed, and. that since c. L. P·rock 
stayed :tn the office of Ralph Johnson 
a part of the time and frequently dealt 
w~th the JOhnsons,. the presmJ.ption 
arose that defendants s.nd c. L. Proek 
were partners or were acting in eon• 
cert. The only testimony that we are 
able to find in the record upon which 
sueh assumption might be based is that 
of I. E. Dull, when referring to a 
trade that he had made, as follows: 
'Mr. Prock represented me in the deal 
and Ralph Johnson represented the other 
party. b~. Ppock stayed up there in 
Johnson's office.' This statement is 
too vague to have any probative force • 
. The good faith of the transaction is 
the only subje.ct o.f inquiry. In the 

·aase of Jennings v. Todd, Us Mo. 296, 
24 s. w. 148. 149, 40 Am. st. Rep. 375, 
the court sald: 

"'In general one will be charged with 
notice of a tact who has information 

-which should put him upon inquiry if, 
by following up such information with 
diligence and understanding, the truth 
could have been ascertained. It is 
now well settled in this state, how
ever, that the doctrine of notice., as 
it affects the good f'aith of transactions 
generally, does not apply to negotiable 
commercial paper. "Both upon principle 
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and authority," says Wagner:; J., "and 
from the experience of juriats and 
co.mmerical men# and the interests of 
the affairs of' business .life, it is 
sai'e to say that the liberal doctine 
which promotes the free circulation 
of negotiable instruments is the beat, 
and that the good faith ot the trans
action should be the decisive test of 
the holders of rights." Hamilton v. 
r~1e.rks, 6.3 Mo. (167) 178. Since the 
decision 1n that ease it has been s.et
tled law in this state "that the con-· 
sideration of negotiable paper in the 
hands of a bona tide holder :t'or value 
before maturity cannot be inquired 
into. Mala fides alone can open the 
door to such inquiry. Gross negligence 
even is not auf'f1cientJ actual notice 
of the facts which impeach the validity 
of the note must be brought home to the 
holder." ·Ma:yes v. Robinson., .93 Mo. 
(114) 122, 5 s. w. 6ll.t 

n 'Mere knowledge o'f facts which would 
ordinarily put one on inquiry will not 
do * {t- * and. it 1e well settled that 
mere suspicion that a negotiable ·note 
is without eonaideration, or was ob
tained by f»llud, brought home to the 
transferee before he acquires the note~ 
will not be sufficient to def'eat a 
recovery,' First National Bank v. 
Leeper, 121 Mo. App. 688, 97 s. w. 
636, 638; Reeves & Son v. Letts, 143 
Mo •. App. 1S:6, 128 s. w. 246." 

One o£ the earliest cases in this state in reference 
to the descriptive name of the paye.e on a proro.1ssory note 
wns the oase of Fletcher v. Schaumburg. 41 :Mo. 501, where 
the court sa1dt 

"This waa e.n action brought by the 
plaintiff against the defendant on 
a negotiable promissory note. The 
note was gtan by the defendant for 
the purchase of land sold in partition 
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by the sheriff, and made payable two yeara 
after date to 'James CastellG• Sh:f'f.,' 
and negotiable and endorsed by the payee 
before· maturity. The endorsement on the 
back of the note had the des:t,gnat1on 
t Shff •' appended to Cas,tello' s name, 
but there was nothing to 8how that the 
plaintiff as endoaee had any other 
notice that the payee held it 1n a 
:f'idue!ary eapacityc~ or that in its 
sale ne was committing a breach of' 
trust. The defendant ·z.eaisted the 
payment of the note and claimed &tl 
interest in the proceed& as one o.f the 
distributee& for whose b.enef1t the land 
was sold. In the Circuit Court, the de• 
fendarit's counsel asked the court to 
declare the law to be that the note 
itself''with the endorsement thereon 
was suff'icient to impart notice to the 
plaintiff that the mon.ey was pa7able to 
the sherltf' Castello in his official 
capacity ~s su~h# which decl~ation 
the court;refused to glvew and then 
found f:or Jthe plaintiff. 

1 
"The instrument sued on is simply a 
negotiable promissory note made pajii ... 
able to CasteJ..lC>, and the abbreviation 
t Shff.' added to his name is merely 
descriptive. There is nothing in the 
body o:f the note or the endorsement to 
.apprise any one that it belonged to 
·any other person than the payee, or that 
he held it in any capacity other than 
as his individual property. To have 
given the instruction p~ayed f~ by the 
de!'endant would have been going farther 
than any case that we are aware o£ has 
ever gone, and would have overturned 
principles of law long settled." 

'l'he bank in this case was a holder in due eou:rse 
of a check ma.de payable to Bessie MooreJ, County Clerk, 
and so endorsed by her• The .fact that she received Two 
Hundred P!fty Dollars in cash and deposited 'l'>wo Hundred 
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Fifty Dollars to her personal account cannot be used against 
a holder of a check in due course. The statutes of the State 
of Missouri, especially Section 3067, R. s. Miusouri 1939, 
define a hold&r in dur course. '11he transaction in yo -,r re• 
quest, under the above definition, shows that the bank took 
the check as a holder in due course. 

The St. Lou:ls Court of Appeals in the case of United 
States Fidelity & Guar. Co. v. Mississippi v. T. Co., 153 s. 
w .. (2d) 752, in paragraphs 6, 7~ 1. c. 757~ in defining a 
holder in due course, said: 

"The relationship between a depositor 
and a bank on trust company is ordi ... 
narily that of debbr and creditor. 
At least since the case of Paul v. 
Draper, 158 1~to. 197, 59 s. w. 77, 
81 Am. St. Rep. 296, the legal effect 
of a depoai t ··is a loan to the bank, 
and this is equally s·o whether the 
deposit is of trust moneys or funds 
which are impressed with no ~ust, 
provided the act~of depositing is no 
misappropriation of the fund. If the 
deposit is of trust funds, the bank 
simply becomes indebted to the de
positor in his fiduciary capacity. 
This is not only the law in our State 
but prevails generally. ' 3 R. c. L. 
section 149 p. 521. And it has been 
repeatedly held by our courts, as in 
.the C£tse of Farmers' Trust Co. v. 
Tootle-Lacy Nat. Bank, 332 I!lo. 821 
56 s. w. 2d 769, that the deposit 
of trust funds creates only the re
lation of debtor and creditor between 
the bank and the trustee. 

nAnd while commenting on these general 
principles of law it is well to bear 
in mind the provisions of our negotiable 
instrument statutes. Chapter 14- section 
3016 et seq., R. s. 19391 Mo. st. Ann. 
section 2629 et seq., p. 643 et seq., and 
especially the following sections: 

" I 
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"'Sec. 3067 (section 2680}. Holder in 
due course. A holder in due course is 
a holder who has te.ken the instrument 
under the following conditions: (1} 
The.t it is complete and regular upon 
its faceJ (2) that he became the hold
er of it before it was overdue, and with ... 
out notice that it had been previously 
dishonored, if such was the fact; (3) 
that he took it in good faith and for 
value; {4) that at the time it was 
negotiated to him .he had no notice of 
any infirmity in the instrument or de
fect in the title of the person nego
tinting it.ttt 

In the same case the court cited a case dec~d by 
our Supreme Court which was the Gate City Bldg. & Loan Ass'n• 
v. National Bank of Conunerce, 126 Mo. 82, 28 s. w. 633, 47 
Am. St. Rep. 633, 27 L. R. A. ·401• wherein the facts of the 
case were commented upon as follows, page '759: . 

"'In the case of Gate City Bldg. & 
Loan Ass 'n v. National Bank of COln-
merce, ·126 L[o. 82,. 28 s. w. 633, 47 
Am. St. Rep. 6331 27 L. R. A. 401, 
we have a deeision of our Supreme 
Court which we think controls. The 
secretary of the building and loan 
association received ~4,000 by way 
of a check from a customer, payable 
.to the associe.tion. The secretary, 
Harris, indorsed the check# and de
posited it to his personal account in 
the Bank of Commerce. The bank credited 
his account, collected the check from 
the clearing house, and thereafter Harris 
drew out the money on his personal checks, 
embez-zled the money, end absconded. The 
loan association made demand on the bank 
for the return of the money, and sued for 
its recovery in an action for money had 
and rec~ived. ~here the court said: 

"'"The law of the case seems to be with
in a narrow compass. There is not a 



Hon. Charles B. Butler August 15, 1941 

particle of evidence tending to prove 
that the bank did not act in perfect 
good faith in this transaction. ln 
respect of which it occupied no £1duciary 
relation to plaintiff. It does not ap
pear from the evidence to whe.t purpose 
the proceeds of the cheok were ultimately 
applied by Harrls~-it may have been to his 
own or to those of the assoeintion--nor 
is this a matter of any importance upon 
the present issue. The bank was not 
responsible for the proper anplication 
of those proceeds by him. R. s. 1889, 
section 8691. The check was a negotiable 
instrUlllent. F'runous, etc., Co. v. Cross• 
white, 124 Mo. 34 (27 s. w. 39'7, 26 L. R. 
A. 568, 46 Am. St. Rep. 424) .. _11he credit 
given to the account of Harris was the 
same aa 1f the money had been paid him 
on the check and had been immediately 
placed back by him and credited on his 
own account. Benton v. German American 
Nat. Bank, 122 Mo. 332 (26 s ... W. 975); 
Odd1e v. (National City) Bank, 45 N. Y. 
735 (6 Am. Rep. 160); 2 Morse on Banks 
and Banking (3d ""d•) section 451. The 
bank thereby became a purchaser for value, 
in the ordinary eourse of business, of the 
instrument• and entitled to collect the 
proceeds thereof to its own account if 
it acquired plaintiff's title by in
dorsement. So that the only question 
·is: Did Harris in his official capacity 
as secretary have power to transfer the 
check by indore ement. ·it· .~~ ·::- If the aa
soc1at1on has met with any loss by 
reason of a misapplication of that fund, 
it must b-e charged to a breach of the 
trust imposed in one of its officers, 
and the neglect of duty by the others. tr ttt 

The holding in the case cited was to the effect that 
wh<"-'re the bank acted in perfect good faith in the transaction 
it occupied no fiduciary relation to the plaintiff, which 
under the facts in your request, would have been the Doniphan 
Consolidated School District~ 

... 
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• 

CONCLUSION 

In view of the above authorities it is the opinion 
of this department that the Bank of Poplar Bluff, not bene
fiting or being a part of the .fraudulent transaction set 
out in your request, is not liable 1n any way to the Doniphan 
Consolidated Sehool District by reason of cashing a Five 
Hundred Dollar check from the state treasurer payable to 
Bessie Moore, County Clerk. The fact that the check was 
originally sent by the state treasurer for the Doniphan 
Consolidated School Distriet does not alter the situation. 

Respectfully submitted 

W. J. BURKE 
Assistant Attorney General 

.1\PPROVIID t 

.. 

VANE e:. THURLO 
(Acting) Attorney General 

VJ'JB:DA 


