TAXATION: ' Certificates of purchase of property in Kansas
- City are personal property and taxable as such,.

 Mr. George R. Clark, Assessor

August 13, 1941

FILE

Jackson County
Kansas City, Missouri -

Dear Sir:

/
We are In receipt of your request for an opinion
dated August 9, 1941, which reads as follows:

"My attention hes been called to the
fact that numerous so called Investors
in our tax service consistently buy
large amounts of Cilty delinquent taxes,
It 1s my understanding that clty taxes
become delinquent on September 30th,

of each year andion November 1st, every
parcel of land within the limits of
Kansas City are advertised for sale

in the Daily Record. It is also my
understanding that on or sbout the
10th of November the City sells every
plece of property for which there is

a bildder, the purchaser receiving a
certificate which 1f not redeemed in
five years entltles the purchaser of
the tax certificate to recelve a deed
from the City of Ksensas City, Missouri.

‘"The question wixich I am submitting to
you here on whlch I respectfully ask
an opinion 18 as follows:

"Take for example, let us say, tlie
Standard Investment Company. They
buy a tax certificaete on a plecec of
property on November 1lst. The prop-
erty of course, remsins in the hands
of the owner for a period of five
years during which time the Standard
Inveatment Company 1s entltled to a
deed as above set out. ¥Yhat 1is the
status of the certificate which the
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Standard Investment Company hold in
the meantime? It 18 my thousht that
the certificnte 1s personsl property
and taxable as such, My reasoning
being as followss '

"If the money with which the certifi-
cate was purchased was 1ln the bank and
known to the Assessor, it would of
course be taxable. Vhen the Invest-
ment Lompany take that money and buy
the tax certificate the Company 1s buy-
inz a mortgage and a prior ilen on the
propoerty which lien 1s superlor to any
mortgage and liens which were on the
property at the time of the tax sale.
Under those clrcumstances I belleve I
am entitled to and I believe 1t 1s my
duty to ascertain from the Gommlssloner
of Accounts the amount of these tax
certificates outatanding and unredeemed
and to make an assessment agalnst theam
as I would sgainst sny other @ersonal
property.

"May I have an opinion on this important
matter at your earlicst convenienco as
you can readily sesc what an important
item this would be to the City and to
the School district,"

The question to be decided in this opinion is whether
or not & ocertificst e of purchase for the purpose of taxation
should be considered personal property or rcal estate.

Section 11211, LR. S. Missouri 1939, deflnes the words
"real estate" as follows:

"The term 'real property,'! 'real es-
tate,! tland! or t'lot! wherever used
in this chapter, shall be held to
mean and include not only the land
1tself, whether laild out in town or
¢clty lots or otherwlse, 4 % & % %

The same section also defines the term "persondproperty" a8
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follows:

"y 32 % The term 'personal property,!
wherever used in this chapter, shall
be held to mean and Include bonds,
stocks, moneys, credits, the caplital
stock, undivided profits, and all
other means not forming part of the
capital stock of every company,
whether incorporated or unincorporated,
DI T I A T~ A R+ A R~ S =
and every tangible thing belng subject
to ownership, whether animate or in-

" animate, and not forming part or any
parcel of real property a8 herein-
“before defined, 4 * % 3 % 3% 4 4% % W

In your request you refer to tax certificates glven
by the Cilty of Kansas City, Missourl, which tax certifi-
cates are redeemable by the owner of the property within
five years from the date of such purchase. The procedure of
the giving of a certificete of purchase, which you call a
tax certificate, 1s governed by the c¢ity charter and Revised
Ordinences of the City of Kansas City.* We are herein set-
ting out the form of the certificate of purchase as glven
by the city tressurer to the purchaser under Sectlion 1011,
Chapter 13, Article I of the Revised Ordinances of Kansas
City, page 459:

M ¢ 4 NG@,..QQ-J‘Q;Q!

"y, » Treasurer of

Kansas City, County of Jackson, State
"of Missourl, do hereby certify that

the following described real property,
Namelylececesacssssvessses Situate in
Kansas Clty, Missouri, which was sub-
Ject to taxation by sald c¢ity, and on
which taxes were levied and assessed by
said city, and which have become de-
linquent, and after having gilven notice
of the sale of sald real property for
delinquent taxes thereon, by publishing
daily such notice for at least ten (10)
days before the first day of sale in &
newspaper of general circulation pub-
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lished in Kansas City, Missourl, con-
taining & deseription of such property,
the time, place of such sale and the
amount of delinquent taxes, penalty
and costs, as provided in the Charter
and the ordinances of Kmnsas Clty, Mis-
Souri, was OnN seesssessy between the
hours of tén o'elock in the forenoon
and five o'cloeck in the afternoon
thereof, duly sold by me at public

sale at my offlece in Kansas City, Mla-
sourl, in the manner provided by law
for the delinquent eity texes thereon
for the year<.sssep amounting to the
BUM OF essssevenes Do’llars, 1nc1uding'
penﬂ.lty and coats the!'eon.' O eaveveey
for seld sum, which was thercupon pald
to me the sald purchaser having pub-
licly bid in sald real property for
essesss per cent per annum, which was
the lowest rate of interest per annum
offered or obtalnable to pay the amount
of taxes, penalty and costs due on said
property.

"tAnd I further certify, that unless

said real property above described 1s
redeemed from sald sale wlthin flve

(5) years from the first day on which
the annual tax sale began at which it

was sold or at any time before 1t was
sold, or at any time before the exe-
‘eution and delivery of the tax deed

to the purchaser at the tax sale, as
provided 1n the Charter and the ordinances
of Kansas City, Missouril, the sald sees.
helirs or assigns, will be entitled to

a decd therefor on and after c.evecesese -
on surrender of this certificate, pro-
vided application 1s made for sald deed
within two years from snd after said.

T E BB I RAGALELII AT OTFAPIIRNSNONT S SEELIRTOEEOOGRT

"IN WITNZSS WHERTOF, I have hereunto
set my hand this te oo NeaNOOIOENSIOIRIRELIEGEOESLTSS

L
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'Cilty Treasurer, Kansas
City, MiSSOU..I‘i.'"
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In the above certificate of purchase the rate of
interest has been left blank but under the Charter the
interest 18 restricted to not more than twelve per cent,
The certificate of purchase is peraonsal property and

conveysa no title to the land itself for the reason that
Seetlion 1011 of the Revised Ordinances of Kansas Clty
provides:

i 2% % Such certificate of purchase
shall be assignable, and an assign-
ment thereof shall veat In the as-
signee all the right, title and
interest of the original purchaaer,
lwery certificate of purchase shall
be acknowledged in the same manner
that deeds of real property are re-
quired to be scknowledged by the laws
of this State.," ,

It will be noticed that 1%t does not require the
assignment be acknowledged in the same manner that deeds
are acknowledged., In case of the death of the owner of
8 certificate of purchade, thls belng perasonal prorserty,
does not descend to the jheirs but deseends to the ad-

ministrator. In the case of Bruegseman v. Jurgensen, 24 Mo.

87, 1. c. 89, the court saild:

"If we look upon the suit aes one to
recover damsges for a breach of the
covenant to convey, it 1ls not free
from difficultiesa., If 1t 18 an .
action to recover damages, the helras
-of Brueggemen have no right to them.
They can not have an action to re-
cover damages for a breach of eon=
tract. The right to maintain such
actlons 1s 1n the executor or ad«
ministrator alone. # # % % & * % "

Also, in the ¢ase of Barnes v. Prewltt, 28 Mo. App.
165, 1, ¢ 168, the court said:

% # % For the converaion of the
personal property left by the

deceased, David Préewltt, the lat-
terts helrs 4did not have a cause
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of action, The right to the posses~
sion of that property belonged solely
to the perscdnal representative of
David Prewltt (State ex rel. v, Moore,
18 Mo, App. 410), end the right to
maintain an action on aecount of its
convsraion_said representative alone
had. '

Also, 1n the case of Toler v. Judd, 262 Mo, 344, 1.
¢c. 351, the court sald:

- "It will be observed by reeding this
bill that 1t states thet E, F. Toler
and Ida E, Toler, at the time of the
execution of the contract mentioned,
were husband and wife} that after 1ts
sexecution the husband, L. F. Toler,
died Intestate, leaving surviving him
his widow, Ida E, Tolerj; his mother,
Mary J. Toler and s brother, We Fo
Toler, as his only heirs at lawj
that Ida E. Toler was the duly ap-
pointed and acting administratrix
of her deceased husband's estate,

"Upon that state of facts counsel

for defendants contend, among other
things, that-:since the objeet of the
suit was to annul the contraet and
recover back the stock of merchandise,
which of course was personal property,
.1t could not be malntained by the
plaintiffs, although i1t belng admitted
by the demurrer, that they were helrs
of the deceased, for ther eason that
the tltle to personal property of a
deceased person vests in his ad«
ministrator, and that the helr can
acquire ne title thereto except
through an administration of the
estate through the probate court,
which has not been done, rather com-
pleted, In thls case.

"The following authorities cited by
counsel for defendants fully sustaln
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this contention, viz.s & & % = % ¥

In the above case peraonal propsrty was exchanged
for real estate., After the death of the owner of the per=
sonal property a sult was filed to annul the contract and
recover back the atock of merchandise, It was denled for
the rcason that an administrator must bring the sult and
not the heirs, That a certificate of purchase does not
pass title to the real estate was held in the case of
Kohle v, Hobson, 215 Mo. 213, 1. ¢. 219, where the court
sald:

Y% 2 % The trarsactlon was nothing
more than a redemption of the land,
but as the def¢ndant pald the pur-
chase money and Yook an assignment
of the certifidate of purchase, he
1a entltled to & llien upon the land
to compel contribution. (Black on
Tex Titles (2 Fd.), sec. 284; Lomax
v, Gindele, 117 Tll. 527.,) 1In the
caae last clted 1t 1s held that,
where one of the tenants in gommon
of a tract of land which hed been
s0ld for taxes, Instead of redeem-
ing directly from the sale, made an
agreement with the holder of the
certificate of purchase that the
latter should take out a tex deed

' thereon and then convey the premises
to the former, which was done, the
transaction esmounted to but a re-
.demption for the benefit of both

" tenants in comron, and that a court
of equity would compel the one tak~
ing a conveyance of the tax title to
convey to the other one undivided
half of the tax title upon payment
of half the cost thereof.

"The certificate of purchsse did

not, of course, pass the tltle, but
only entitled the purchaser, or the
defendant as his assignee, to & deed
passing the title at the expiration

of two yeara from the time of the tax
“sale, during which time any of the co-
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tenants had the right to redeem the
landj and defendant's purchase of
the certificate of purchase, as
before atated, smounted to nothlng
more than a redemption from that .
sale, and inured to the benefit of
his wife and her cotenants."

In passsing upon the rule whether a certificate of
purchase passes title, 1t was held 1n 61 Corpus Juris, Sec-

tion 1651, page 1220, as follows:

"A tax sale certificate has been
characterized as s written certi-
fication by the official msking

.the sale of the facts regarding

the sale.of real estate for taxes,

It 1s intended for the beneflt and
proteetlon of the purchascr, but is

not easentlal to the vallidity of

the sale, Sueh ecertlflicate does

not create or pass title, nor does

it entitle the holder to possession

of the land, but 1s evidence of the
purchaser's equitable title, and

of the purchaser's llen until the

time for redemption has expired, and
entitles the holder to & deed pass-

Ing title after the time for redemption
haes passed. When genulne and valid on
its face, it Imparts construective notice
of the sale to a subsequent purchaser
-of the property. Issuance of the certi-
ficate of sale doss not extingulsh the
llen of prior certificates of sale con-
cerning other delinquent taxes. Prior
payment of the tax, or failure to com-
ply with the law in the i1ssuance of

the certiflcate renders it vold and
ineffectual, and a vold certificate

to the state as purchaser confers no
rights,"

That a certificate of purchase does not pass title
1s proven by the fact that the City Charter of Kansas City,
under its Revised Ordinances, Sectlion 1024, stated as fol=-
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"Unless the holders or owners of
certificates of purchase for real
estate purchased at any tax sale

under this article, take out deed or
deeds, as permitted or contemplated

by this article, within two years

from and after the time for redemption
explres, the sald certificates or deeds
and the sales on whilch they are based
shsll, from and after the expirstion
of such two years, be absolutely null,
and shall conatitute no basls of title,
and shall cease to be a cloud on the
title to the real estate to which such
certificates refer,"

Under the above section 1f the owner of a certifi-
cate of purchase does not demend a deed within two years
after the time for redemption explires the certifieate of
purchase 1s absolutely void and would not be a eloud on
the title to the real estate.

. To pass a title so (that the certificate of pur-
chase would be consldered iresl eatate the following rule
was sebt out In 61 Corpus Juris, Sectlon 1864, page 1331,
as follows: ‘ '

"Under some statutes it 18 the rule
that the purcheser at a tax sale, by
his performance of all that 1s neces-
sary to entitle him to a deed, becomes
Invested with tltle at the expiration
-of the perlod of redemption, although
the deed has not, in fact, yet issued
to himi however, 1t seems to be more
generally held that the executlon and
delivery of a tax deed 13 necessary
to vest title in the purchaser. # #."

: Since certificates of purchase are personal prop=-
erty, thelr sctual vaeluation 1s taxable under Sectlion 10950,
R. S. Miss~ouril 1939, The pertinent parts of sald section
read as follows:

"The assessor or his deputy or deputies
shall between the first days of June
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and January, and after belng furnished
with the necessary books and bleanks

by the county elerk at the expense of
the county, proceed to take a list of
the taxable peracnal property and real
estate in hls county, town or distriect,
and assess the value thereof, in the
manner following to wibs # % * % &
all other property not above enumerated
% % # and 1ts wvaluey % 4 % % % &% % & %
-and every othed apecles of property
not exempt by 1aw from taxation, = "

: That certificses of purchase do not convey title
under ths state law wes held in Hilton v. Smith, 134 Mo.
499, 1. ¢. 509, as fellowss

"What t1tle to, interest in, or lien
upon land a ecertificate of purchase
secures to the holder 1s a question
upon which there 1s a difference of
opinion. It may be sald generally
that the right is no larger shan the
statute gives, The law of 1872 only
glves the right to the redemption
money in oase the land 1s redeemed,
and to a deed when the time of re-
demption has expired.

"In the absence of provisions of law
defining the rights of the holder of
a certificate of purchese the gen-
“erally accepted rule i1s that, until
the delivery of a deed, he takes no
“tltle to the land, elther legal or
equlitable. Black on Tax Titles, sec.
3223 Burroughs on Texation, p. 321.

"The rule la announced by this court In
Donohoe v. Veal, 19 Mo, 335, 336, as
follows: 'If the law dld not propose
to give the purchaser the title to the
land until two years should elapse from
the time of the purchase, then 1t did
mesn that the title should remaln In
the owner for that period, and the
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right of the purchaser was Lo recelive
Lls money, with & Nign penal intercst,
during the delay of redemptlon. It
appears very clearly to be the design
of these two acts, that the title of
property sold for taxes shall remaln
undisturbsd, until the deed 1s actual-
ly executed by the registery and that,
until $het aet 1s performed, the title
is in the former owner,!'

"It was further held 4in that case that
the doctrline of relatlon did not apply
to suech sales, snd the tlitle acquired

under the desd did not relate back to

any prior act or proceeding.

"The law of 1857 made the certificate
prima facle evidence of title, yet the
court held that 1t never Iintended to
confer titley but was mere evidence

of title authorizling the purchaser to
take possession of the premises for a
limited perliod. Clarkson v. Creely,
40 Mo. 114. )

"In Parsons v. Viets, 96 Mo. 413, this
court, in considering the rights of
one holding a certificatc acquired
under a sale made pursuant to the laws
of 1872, held that he acquired theore-
under no right to the possesslon of
.the premises, and In taking possession
he was a trespasser and dilsseilzor,

"After the period allowed for rsdemption
has exnlred, as was ths case here, the
holder of the certificate has a mere
naked risht to demand and Trecelve a
deod from the collector. The law there-
alfter gilves him no llen upon the land
for any sum, except that, in case his
tltle falls, he may securc a lien under
sectlion 219, 2 Wagner's Statute, page
1206, Pitkin v. Relbel, 104 Mo. 511,"
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As to declsions in other states we refer you to
the case of State ex rel., Goodman, Prosecuting Attorney,
v. Halter, 47 N. E. 665, (Ind.), which was an action by
the state to recover a penalty for meking a fraudulent
or false tax return. It was held, l. c. 667, where ap=
pellee fraudulently omitted a Two Hundred Dollar tax
certifleate for certain years that although the older tax
statute did not specifically mention tax certiflcates while
later on & statute did mention tax certificates, yebt a tax
certificate was assessable and tsxsble under hoth for the
reaon that they were not exempt from taxation. It held
that tex certificates were personal property and subject
to taxation.

In the case of Wedgbury, Township Collector, v. Cas-
sell (Il1l.), 45 K. =, 978, & certificate of purchase given
by a master on a sale under a decree of foreclosure of a
mortgage, subjcct to the usual right of redemption, 1s taox-
able.

: In the case of MNiller v. Vollmer, 53 N. E. 949, the
court held that the statute taxed all moneys invested in
certificates of purchase given at a shepiff's sale and
that a taxcertificate was taxable although holder of

tax certlficate later secur.d a deed,

CONCLUSION

In view of the above authorities it 1s the opinion
of this department that certificates of purchase on pleces
of property located in the City of Kansas City, Missouri,
are subject to texation on its actual value as of June 1,
of each year,

It 1s further the opinion of this department that

a certificate oﬂxpurchase 1s personal property and taxable
ag such,

Respectfully submitted

APPROVID:

W. J. BURKE
Assistant Attorney CGeneral

(Acting) Attorney General
WJB:DA




