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COUN1Y COURTS: Procedure to be followed in proceeding

to correct eérror of veluations under
Section 11118,

November 8, 1941

Mr, George R. Clark
Assessor

Jackson County
Kanasaa Clty, Mlssourl

¥

Dear Sir:

This will acknowledge recelpt of your letter of
October 27, 1941, asking us to review our opinion to
Walter H. Miller, former Jackson County Assessor, under
dates of November 24, 1934, In thet opinion we held that
the County Court, by virtue of the authority grantsed in
Section 11118, R. 8, Missouri, 19392, could correct erronseous
valuations of real estate at any time prior to the time
the taxes due on sald resl estate were pald,

As to thils request, we nesd only say thot we have,
on ssveral other occasions, been asked to recede from the
conclusion reached in thst oplnion and have declinsd to
do so, Ws have ageln reviewed it and our presant research
does not discloss any ruling by a court of last resort,
since ssild opinion was 1ssued, that causes us to change
the views ws expressed thersin, We st1ll belisve it is
8 corract: exposltion of ths law,

Your letter of October 27, 1941, howaver, presents
an additionel question., The correctness of the procedure
being followsed by the Jackson County Court in exsreising
the authority granted in Section 11118, R. <. ¥issouri,
1939, In your letter you state that,with our opinion
a3 "its license, the Court, without the showlng of a basils
in faet, has followed the prsctice of indiscriminstely
cutting and lowsring valuatlons upon Jackson County real
estate, either because of whim or caprice or for other
reasons best known to themsslves., The practice, too, is
indulged in, as I say, indiscriminately and arbitrarily,
after the equalization functions of the County Board and
of ths Stste Tex Commlisslion have basen followed. ZLvidence
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of the chaotlic condltion in which the entire baslec tax
level of the County msy be thrown, if the present practice
were followed to 1ts ultimate possibility, is drewn from
the fact that 1in connection with the tex bsse established
for the year 1939, the County Court, for taxes payable

in that ysar, and after delinquency in certain of those
taxes, entered specisel privilege dlspersing abatensnt
orders, during the ysar 1940, reducing real estate valus~
tions (and thus cutting the tax due thereon) in the sum

of #10,000,000,00."

Upon this ststement of fasct you ask: " % =, if the
County Court of Jackson County has ths right and power
by law to arbitrarily adjust valuations or abate S3tats,
County and School taxes duly plesced on real estete and
dus thereon, upon alleged 'errors' or 'mistakes' of
~valusetlon, in the absence of a finding and certificate

of srror or mistske, by the officlal, or officials, charged

by law with the inltiel determinstion of thet fact?"

It would be extremely dlfficult for us to determline
whether the Court has bsen scting properly upon the statee
mont of facts before us, end for thzt reason we will not
attempt to do so. We think ths best way to answer your re=-
quest 1s to outline what is the correct procsdure and 1=t
others, more familisr with the present practice, lay that
outline beside the present procedure followed and thus
determine its sufficlency or correctness,

!

The County Court 1s & Court of record (Section 1990,
Re 8. Missourl, 1939), and as suech, can only spesk through
1ts records when acting Jjudiclally. 7The rule ls steted in
Riley v. Pettls County, 96 Mo. 318, 321, as follows: "& %,
The County Court, when acting In a Judicilal capscity, can
spesk only by and through its records,"

‘Under Section 11118, R. 2. Missouri, 1939, the County
Court 1s given M#& # # full power to correct any errors
which may appesr in connection #  %," with taxes assoassed
against real estote, "& i % whether of velustion, #* # % or
otherwlse, ¢ # %" and "# * # to make such veluations # = &
conform 1in all respects to the facts and requirements of the
law.# # #.," Thse function of the County Court under this
section has not yet been classifled as to whether Judlelal

N .
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or adminlistrative, but we think the rullngs mads on
analogous functions are asuthority for classing the func-
tlon of correeting errors in valuetlion as Jjudielsi,

- The County Board of Equallzation 1s the analogy to
which we refer. Section 11002, R, S. Missouri, 1039,
provides that:

"2ald board shaell have powsr to hear
complaints and to squalize the valua-
tions and assessments upon all real

# # % property within the county # %
¥ 3 4 % 4% % % 3 g0 that sach tract of
land shall be entered on the tax book
at 1ts trye values # # # % "

f

Zeaction 11004,%&. S. Missouri, 1939, prrovides:

"The sald board shall hear and detor-
mine all appeals made from ths valuation
of properﬁy made by the assessor in a
summary wsy, snd shall correct and ad=-
Just the assessment saccordingly. The
county clsrk shall keep an accurate re-
cord of the procesdings and ordsrs of

the board, and the assessor shell correct
all erroneous assessments, encd the clerk
ghall adjust the tax book according to
the orders of seid bosrd and tho ordsrs
of the state board of squalizationt Pro-
vided, that in adding or dsducting such
por centum to each tract or parcel of
real estate as rogulred by s8id board,

he shall add or deduct in each csse any
fractlional sum of less than fifty cents,
go that the value of any soparates tract
shall contaln no fractions of a doller."
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State ex rel, Van Raalte v, Board of Zqualization
of Clty of St. Louis, et al., 256 Mo. 455, was an saction
involving a veluation incressed by the board, The chertar
provision involved was, in substasnce, the same as Sections
11002 and 11004, supra. After the board had acted, certi~
orarl was sued out in the clrecult court and the cass there-
after went on eppeasl to the Supreme Court. That court, in
characterizing the function of the board, sald 1. c. 461:

"Mhe functions of the board of oquali-
zation in Judging the asssssments of
property ars Judicial, # # % # »."

Stste ex rel. Morris v, Cunningham, 153 Yo. 842, was
an action whereln the board of equalization had raised a
personal rropsrty velustion, The court sald, in character-
izing the naturs of this aect, 1. c. 654:

-,

"% % # such proceedings do partéke

somerhat of a judleisl character
ETE R I TR TR T T

Agein, in State ex rel. Johnson v, Bank, 279 Mo. 228,
at 1, c. 235, the court sald:

"The county boards of equalization
perform judicial functions, as is clear-
1y indiceted by Article 3 of Chapter
117, Revised Statutes 1909, And this
court has so held, Thus in Rleck v.
McGonigls, 103 Mo. 1l. ¢4 198, 2t seq.,
18 ssid: ‘tAccording to the plailn
letter of the statute, the board has
not only the powsr to hear complalnts,.
but it has the powar, of 1ts own motion,
to equalize the velustion for the pure
poses nsmed in the law, namely, so that
aach tract of land shall be entered at
its "true vaelue."™ In psrforming these
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dutliss the board acts judlelally:

this has besn often held, and the very
nature o6f the duty to perform makes

1t & judicial ons. “(st, Iouls Mutusl
Tife Ins., Co. V. Charlss, 47 Mo. 465;
Rallroad v. Maguire, 49 Mo. 4833 Cooley
on Taxation (1 Bd4.), 291.)#"

(Under scoring ours)

There 13 no esssntlel difference betwaen the scts
of the board in adjusting vsluations and the acts of the
County Court, under Sectlon 11118, in correcting errors
in valuations. Under the above authorlties we ars of the
. opinion thet in correcting such errors the County Court
acts Judlicially as a ecourt of record. ‘

It 1s well settled in thils state that courts cannot
sot themselves into motion., In Owen v, McCleary, 273 S.
W, 145 (Mo. App.) 1t 1s sald, 1. c. 147:

"It 18 well settlsd that a court
cennot of its own motlon set itsslf
in actionyg .4 # 4 3 4 % % & %, W

Ageain, in Riggs v, Molse, 128 S, W. (2d) 632 (¥o.
Sup.) the rule is stated. At 1. c. 635, it is sald:

"1The judiclal powsr can be set in.
motion in civil mattsrs only by some
person % #* # # #, The courts cennot,

ex mero motu, set themselves in motlon,
e 3k % B OB O B B #"

It is, therefore, to be ssen that before the County Court
can act, to correect errors of valuations, some person must
Invoke thelr jurisdiction by en approprliats request.

Section 11118 does not prescribe the method to be
followsd in this respect, thet 1s, whethsr there must be
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a2 written pleeding - but we think a revisw of general
rules of law indicate thaet auch a plesading 1is required,

It has been ruled that a County Court 1s an inferior
court of limited jurisdiction. 8t. Louls County v,
Menke, 95 3, ¥, (248) 818 (M¥o. App.)s Ix Parte McLeughlin,
106 5, W, (24) 1020 (Yo. App.). Az to these courts, it
1s s=1d in Doddridge v, Patterson, 222 No, 1, c, 155,
thats

e 2 # 'It has long been settled law
In Mlissouri thst the Jurisdiction of
courts of inferior jurlsdiction, end

of courts that do not procead according
to the courss of the common law, must
affirmatively sppear on ths face of

the procesdings.! # % # & &, "

On vwhet constitutes Jurisdiction, the court, in
Stete ex rel, lLambert v. Flynn, 154 3, W, (24) 52, 57
(MO. Su.pu) Stated:

e % #It 1s sald that ths jurisdiction
.0of & court to adjudlcate a controversy
rasts on three esssntials: (1) juris-
diction of the subject matter; (2) juris-

. diction of the res or the partilesy (3)
and jurisdiction %o render the particu~
lar judgment in the particular case."

It 1s these three things that the face of the record must
show in order for the procesdings of a County Court to
correct errors of valuation, to be valid. In Sutton w.
Cole, 155 WMo, 206, the court furthser discusses the ques-
tion of jurisdiction of inferior courts and the showing
necessery. It ls sald, 1. c. 213: '

"s # % But 1t is riot essentlal that
Jurisdiction should appear frow the
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face of the record prroper, (Case

eited), It is sufficient if 1t
appears from the entirs record ef
ths proceedings. % ¥ # % #,

At flrst glances 1t would appssr thst this rule 1s
a barrlier to concluding thet some written pleading is re-
quirsd in these proceedings. However, we do not think
so, but to the contrsry, believse thsat 1t supports our
view,.

As heretofore noted, Jurladiction consists of three
elements, With these In mind, suprose s judgment of the
County Court increessing a property veluatlion thet recites
thet the property owner appeared bsfore the court request-
ing the court to exerclise its powsr under Section 11118,
and that, upon conslderatlon of all ths facts, the court
finds thers hes been an arror in valuetlon and therefors
corracts sald error by increaslng the valuation to Two
Thousand Dollars ($2,000.00).

Such recitals would no doubt show that the court's
Jurlisdiction was invoked by some psrson; the matter in-
volved, by rsference to the statute, clearly shows jurls-
diction of the subject mattser and the arpssasrance of the
perty shows Jurisdiction of thas psrty. But would such
e recltal show Jurlsdictlon to render the particular
judgmsnt in the particular case. Vs do not think it would,

If Jurisdictlion cen b showvn by sny part of the
record, then by the same token, lack of Jjurisdiction mey
be shown by something appesring somewhsesre in the entire
record of the proceeding. As was s=ald In Sisk v. Wilkinson,
265 S, W, 536 (Vo. Sup.) at 1. ¢, 538:

"The Judgmsnt may be impeached by other
parts of the record, i % % 4 #,"

Again’ 1.’(]. Go Is'{l AI Co v. Lyman’ 78 SI ](". (2d) 109.
(Mo. Sup.), it 1s said, 1. c. 1123
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" % # It is the rule in this atate
that a recital in a Judgment # %
# # may be shown by other parts of
the record to be lncorrect even in
a collateral proceading, # 3 # & %,

Suprose, in this hypothetlcal case, ths property
ovner had petitioned the court by written pleading to
correct some error under Section 11118 othar than asn srror
of veluationy that Iin thst procesding the court, of 1its
own motion, corrected the valuastlion as above stated, In
such case then the propsrty .owner could show by anothsr
part of the record (his written pleading) that the County

Court hed no Jurisdiction to render ths particular judg-
ment -= that of correcting ths valustion,.

~ This is to be seen by wheaet is ssld in Owen v, McCleary,
273 8, W, 145 (Mo. App.), at 1. c. 147, vhere it is said:

@

"It 1s well settled that a court'cannot

of 1ts ovn motlion set itself in actiong
that i1t has no power to decide questions,
except such as are presented by the partlss
In their pleadings; that, whore a court
adjudicates d matter not embraced in the
issues asimade by the plesdings, thst

part of ths judgment so adjudicated is

coram non Judice and voidjy % % # & # %"

Also, In Riggs v, Moise, 128 S, %, (2d) 632, at 1, c.
635, 1t 1ls stated:

"% % # The courts cannot, ex mero motu,
set themselves in motlon, nor have thay
power to decide questions except such as
are rresented by the partlies in thelr
pleadings, <The partles, by their sttor-
neys, make the racord, and what 1s dew
clded within thoe 1ssue 1s res adjudicata;
anything beyond 1s coram non Judlce and
vold.? % # % 4% & 4 %o "
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However, teke ths sames hypothetlcsl cass and
suprose the property owner had only masde an oral requsst
to the ecourt, where, then, wbuld we be? A court cannot
act of 1lts own motlion. The Judgment rsachsd would show
action taken at the bequast of some person, but since it
was not wholly upon the subject upon which sction wes re-
quested, in effect, 1t would be the court acting on its own
motion on & matter without the iassues. This would clearly
be wrong, yet there would be no rscord to show the contrary,
snd further psrol evidence would be Inadmlissible to contra-
dlct or supply the record. (State ex rel. v. Ross, 118
Mo, 23). Nelther could saild judgment recitals be im=-
peached by perol evidencs as to ths true request made
of the County Court. Sisk v, Wilkinson, 265 8. . 538,
538 (Mo. Sup.) :

A procedure thet would lead to such absurd results
certalnly cannot bes the rnle. And 1if Jurisdiction to
render the particular jJudgment must be affirmatively shown
by the record in order for the action of an infarior court
to be valid, thsn the record must show what action the
court was resquested to tske - what issue was befors 1t -
and the only proper place for this to appesar is in =
written pleading. With & wrlitten plesading on fille there
could be no doubt ks to whether the judgment entsred was
within the issues presented ~- thet is, the record would
show the court had jurisdiction to rendsr ths particular
Judgment that 1t rendereds We think a written pleading
ls necessary to show the third element of Jurisdiction,
ss stated -in the Flynn Case, supra., A mere recitasl in the
Judgment alone of the 1lssus presented might suffice, but
1t would not be the best evidence of such fact, since such
could be impeached by the petition showing otherwlse. Ths
only true source of evidence to prove ths existence of the
third element of Jurisdiction would be the petition 1tself,
which would be a part of the record and show conclusively
that the court acted within its authority.

Aa herestofore pointed out, the County Court can only
speak through 1ts record end of necessity, would have to
render a judgment of record ss to its disposition of the
case before 1t,.
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~ We think the foregoing dlsposes of ths mestion
before us, and we concluvde that the proper procedure to
ba followed under Section 11118 i1s for ‘the interested
party to petition the court in a written pleading to
corract an error of valuation, allegling hls reasons
thereoforej that ths court should then hear evidence and
make 1ts determlnatlon, recilting in its' judament the
necessary Jurlsdictional facts.

Under Section 2479, R. S, Missouri, 1939, the court
has tho powsr to bring before it any person or evidence
that 1t desms necessary to examine In order to reach a
decision., VWhile such & proceeding would be @ax perte,
yet, obviously all taxlng districts whose revenues de-
pended upon the valuation flxed are interssted parties
and would have the right to appresr and be heard,

Nggpectfully submitted,

<&

LAY ENCY L. BRADLEY
Assistant Attorney General

APFROVID:

ROY McKITTERICK

Attornsy General
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