2 XATION. Councy Collector may issue desds of correction
COLLECTOR'S for deeds whidh have been 1ssued for lands
DEED: . which have been sold for delinquent taxes.

August 12, 1941, 4

Gar]

Hona Va O Goltrana, re. ' :
Assistant Prosecuting Attorney
County of Greene : FIL ED]|
Springfleld, Hiasourl

Dear Sir‘: | | ] / X

This vill aeknowledge yaur letter of racent date&
requesting an opinion from this departmant on,tha follows
ing factss

¥I would like t6 obtain an opinion from
your office on a question that has arisen
in Greene County, Missouri, in regerd to
the salc of land by the County Collestor
for delinguent taxes. The County Cellestor
of sald county sold certain land for delin-
quent taxes, Interest, aste., wnder the
provisiona of Section 11130 R. 3. Ho. 1939;
sdald aale belng a Tthird' sele; sald Col=-
lector thereupon executed and delivered to
the purchaser of the land a deed similar
in form to the one enclosed herewith.

"Honorable Guy Kirby, Judge of the GCilrcult
Court of Gresne County, Mlssourl, recently
held that the aforesaid deed did not convey
titles to the purchaser for the reason that
the Collector of Greene County, Mlssouri,
was the grantor In ssid deed lnstead of the
8tate of Xiassourl; that the Collector had
no title to convey, and that said deed
should be made in the name of the State of
Missouri. Sectlon 11150 R. 8. Mo, 1939




Hon, V. Os Coltrene, Jr. wfe  August 12, 1941,

;éts out & form for a deed by the County
- @ollsctor, which form names the State of
. Missouri as party of the first pnrt,

o “grantor,

Fahe cgmstion thet hes - az‘isen and whiech
4% presented to your office .for an opinien
.. . 4# whether or nat the County Collector can
7 execute deeds in the namme of the State of
 HMissouri corrscting deeds that have heretow
. fare been sxecuted and dellvered wherein
_‘the Collector was thes grantor inatesd of
- the 3tate of Missouri. RNumerous requests
. hmve bean mads to the Collector gsks.ng for
‘ Weati@n of desda,”

' ‘ ﬁha mtborlties whinh Fou Imm c&ted m your raq;uut
sustained the proposition that a collector ymy exesute
and iwsue 4 deed of corrsction in cases where the originel
deed for deélinquent Isndsd sold far texes is hmarreuﬁ.
Theae mthuritias “rs statnd as fnllmst ' -

',;?Itt; is .t:he eneral rule' that after the

- #xecution of a tax deed which is irregular

. @ does not conform in its recitals to the
facts, as exhibited by the tax records,.
another deed conforming to the fgets and
yegular upon 1ts face mey be exscuted and
will be valid.-

Ann, Caa. }ma E, pages 952,

"yhen there has been & sale for nonpayment

of taxes carried ocut in sccordasnce with law,

: and all the conditions have been complied

T - with so as to sntlile tbe purchssar to a

" déed of the premises, the power of the
collector to execute and deliver s valid
deed 1s not exhausted by the execution and
delivery of sn invalld one, and if the deed.
first delivered is defective end invelid,
-the collector may exscute and deliver a sub-:
atltute deed, which, 1I' drawn up In accord-

- ance with the atatutory requilrements, will




Hone Ve Oy Coltrane, Jr. " ot August 12, 1941,

bs as effective to pass the title as if
- the prior invelid deed hed never heen

- dslivereds The length of time that has

© elapsed aince the first deed was lasned
S .ﬁhu not a.ffeet the right to issue &

2& RC ei Ltf 383! 379' pﬁ 42.

i 'r*&lthau@ there is mthority to the eantmy,
1% seomn to be the genersl rule thst ths
‘powsr vested in an officer to execute & tax
deed 1s not exhausted until a deed 1s made

in compllsnce with ths lsw, and the meking

o of en insuffieient deed does not exhaust

“Bia power whaere the facts exist upon which
‘& valld deed may be made, Thus a freasurer
w ¢ollector who has made a tax déed ao

irreguler or imperfect as not to pess titls
pay, where the law has been substantially
eomplied with, exscute & second or othar ‘

- d#red correct in feet and regular in form g0
a8 to invest the purchaser with tha legal :
title, and if he refuses, he may be compellsd
to do 3o ‘by mandermis, But this authority '
gannot be used te¢ cure dsfects in the
saterior procesdings or miasstate the prioer
procesdings, nor can a second or other deed
8o operate as to divest rights which have
accrued prior to ita execution*

61 Cu Jo Sec. 1870, p, 1335,

- %Even where no proper deed was made in

{ursuanca of ths tax sale, the owner of the
» made a defendant In the tax suit, and

his helrs after his death are required to

- take notice of the tex sult and sale; and
where they have made no improvements or ex-
pended any money on the land, and the grentees
of the purcheser at the tax asale have taken
poasession by authority of that sale, they
are entitled to a corrected deed from the
ex-sheriff twenty=-three years after the sale.”
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 In the cese of Smith v. Vickery, £35 Mo. 413, l. ¢,
422, the court, in psasing on the authority of bhe Sherliff
o axaeute an mend:ed daaﬁ; said:

'Haintiffa‘ mein o’bjeeti’.cm to the
amended sheriffts decd is thet it :
wos not made under an oider of court
" @nd was not nade timely; thet it was
- Invalld bescmuse made nsarly twenly-
three years after the tax sale took -
- place, To the first of these proposi-
tions, we' will say that en ex~sheriff
ia not required to obtsin an order of
court before he makes an amended deed .
‘%o land which he has sold-while iIn . - -
- offiee, In making such amended deed, SRR
he pioceeds undsr authority derived
“from the common law, to somplets and
nioke effestive aw!;a which he ha -
attempted to perform while in office,
~ {Ogerk Land and Lumber Company ¥

s m, 156 Mo. 5'35*. 1& (-9 5391}
“Ko sufficieut reeson has 'been shown
in this cases vhy Ex-Sheriff Scott
ghould not have made the mmended deed
wenty-three yeers after the sals on
whiehaaiddeediabaaed.*:&***»“

. @ONCLUSION

We are, therefore, of the opinion that the county
collector may execute correction deeds in the name of the
3tate of Hissouri for deeds which have herstofore bsen
executed and delivered, wherein ths collector was the
grantor Iinstead of the State of mssmzri by the collector,
etce

In view of the fact thet soms suthorities which we
will elte hereafter may not have been cglled to thes attenw
tion of the court on the question of the sufficlency of
the deed which the collector has exscuted for delinquent
lands sold for taxes, we submlt the following authorities
and statements. The gmnting clpuse in the ca}.laator*s
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doud for lmd.a a&m t&r d@linqmnt tazes at the third
sale does not fullow the form of the granting olsuse
, :thiahm reséribed by the Jeneral Luembly for the
“ogllector ta use In sases where lends are gold nt the
Mﬁm mm 39: a@ m{ .'tﬂa% :

dourt ook the view that any
he Gollo or delinguent lmd.n sﬁlﬁ for

vms m ﬁx ﬁh& nm -uf th:a Btate of msmri Do~
Anite Y : eonﬁamed in Stcﬁm 11149 R. S, mo*

ﬁ - ﬁ.’ae anilaatat n£ thsv pmty
ﬂxi;ehvths ‘saJe of such 1s uikéek

; o1d, mﬂm}.}.watm'
rankee an a}mmlute sstc.te in fu
_'Q‘ * & * * *} ¢ . -

Mavan* Section 11150 R, S. ﬁog 1?59 would indicate
that the county collector mnute this deed, Referring
to the deed thils santion reads, in p&rt, 7 fallwu '

"sunh conveyance “shail be axemxbnd by
the county sollector, under his hend
and seal, witnessed by the county clerk
and .acknowledged Gefore ths county
rocorder or any other officer authorized
to take aaknawladgmmtaa&ﬁa*auw,

'Twefem¢ this i.ndentuv,, ma mia

L L 3 O B & dﬁy Or lf*’*’ll‘l. : tet.t*
between the Stats of Missouri, by Ce De,
gollsctar of said county, of the first
pert, and the sald A. Be, of the mecond’
part, *ﬂs-ﬁaa»ﬁ*i&-&ﬁ#éa**u,
¥State of Missourl, .es.s. County, sss
~z - Before me, the umiemigmd, seaeses
Tasesssnsey i1 and for’ ‘aald county, o 5
day, personglly cems the aheve-namd G.Dy,
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sollsctor of seld sounty, snd aclknowledged
that he exesuted the foregoing deed for
the uses and purposes therein mentioned,
o In Witness Whereof, I have hersunto
#et ny hand end sesl this ssessvess dBY of

) _"iq&;ar.*qaitqa‘g giantt ) . {Iﬂ*&:}’

Mim 111{51 B 8, .lle». },?53 m,f:harizu a vwiation
4n the form of the deed referred Lo .'m a&etim 13180,
- aum. m: aaaﬂan msis, In pm, runcmu

- #In gase clroumstancss shnula. exist Pow
quiring eny variation from the foraﬁ:pg
form, In the recital part thersof,
‘Havessary change shell be made by the _
pounty collsetor sxeeuting such aaeé,
and the ssme shall not be vitisted - sny
' such change, prmmad the snbatmé
mtained. @y n

' x’n gase ef the failuro of the Genersl &ssemhix to
prescrfbe & form of deed, then ths "four corners™ rule
of constructlon is appliceble to & tex deed, Robinson
v. LQW,, m? MQ} 498’ 1‘ ﬁ\b 520(

The quaatian as to who should convey in & tax deed
is pessed on in the case of EKnex v. Huldekopsr, 21 Wis.
534, le Go 55.)«6, in the following Itanguagax

"fhe first objeation is, that the deed
-d41d not purport to Le signed by any
afflecer kmown to the laws at the date

of ita executlon. In the testabtum '
glause of the dsad, the ofTicer deseribes
hinself as *the alerk of the eounty board
of supervisors of the sounty of MHilweukee,!
and signs and executes the deed under the
corporate seal of the county, as Yelerk,
bvoard of supervisers, Kilwaukee county,
State of Wisconsin.' How 1t 1s claimed
that inesmuch as the Sd sec. of ch. 129,
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- Laws of 1BGl, declares that ¥the naunty
© board of supervisors'! shall be a body
-goprporate known by snd under the neme and
-#tyle of the aeun“y beard of supervisors

!&fi u*’al ;‘b defgmm
flcer as ericy boar BUDSTe

| ‘ t This wist '

R zgmt.ten of the title of the officer

U pdndlers the deed invelids We consider the

. enjection guite untensbie. Xn the Yaw of
AR08, which preseribea the form of & tax

- deed’ taem 80, ch, 22}, the afflce ins d.snigv
natsd as Ythe office of the alerk of the
,ommty toard of supsrvisors of the county
oL g% while in the 5Slst mection the

 o21T5er is spoken of as ¥the clerk of tha
~mounty besrd of supervisors,® snt fthe
#leark af the bosrd of county smm;m, :
The 6ih asétion of the ast of 18681, gbove
aferred to, provides for Yihe first L
alsction. ror elork of the beard of scunty
mipervisors,’ when but a mmnent Pefore the
hgj..slature hsd angoted thet the technical
sorporate nane of ths Yoard sghould be Ythe
gounty board of superviaors of o¥
Fron e Instances, and mmerous atbam
which. might he citeé. Lrom our stabutes,
if necessary, it will be ssen that no
gortein title or description of the office :
af the clerk is gliven, he being Indiscriminste-
- Xy named Yelerk of the county board of
supervisors,' Tolerk of the board of eounty
nuparvisora,* or Yelerk of the board of

isors,* when reforred to by the

legialature, Chapters 398 and 399, Lews of

- 18625 chmpters 290 snd 292, Lews of 18633
thapters 120 and. 460, Laws oi' 18643 chapters
‘384 and 264, Laws of 1865, Either ome of
these descripticons 1s sufficlent to identify
the offlcer and show his relations to ths
board, and we think fully mests the require-
monts of thse law," '

The same questlion was pasaed on by the Supreme Court
of the 3tate of New York based upon a statute of the Laws
gtgaw York for 1813, at pege 51 . which in in part as-

ollowsas _
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®*% % % # the uamptrellar shall, at the
oxpiretion of the sald two years, exe-
' #ute to the purchaser, his heirs or
- mesigns, in the neme of the people of -
" this state, a conveyance of the lands
' #o sold, which donveyance shall vest in
_the person or persgons to whom It shall
"be given, an shisolute estate in fee

.gmple,,ﬁ**a#,

Genst;ming a&id section the cuurt;, in the aase er Bank
e: Utica v Merseresu, New York Repcrts, Barbourts Ghancary,
Vol.. a,k at paga 5?6, aalds -

"I do not agrse with the vice ahmcallor

that the comptrollert's deed 1s vold

elther ss to its form, or becauss . it d.caa
-m‘a specify the yesr in which the taxes

B g for the mm-payment: af whieh

' tho prem.ses wers @old., The provision in

_the pevised statutes dirscting the compe
troller to execute & conveyance of the ,

~ property sold, in the name of the peo 15
of the state, {5 not new, but was contained '

The Tevised laws of 1801 and of 1813. {1 Rev.
,Lawa af 180, p. 555, 2 Rev. Laws of 1813.
| 17.} 4And T belleve the compirdllerts deeds
upon tax sales have been in the same form in :

. this respsct under all of these lews, They
have so fer back as I have exsmined, which is
more than a quarter of a century, And thousands
of tltles now depend upon conveyances exscuted
'in the ssme form as the deed in this case.

, When wa recolleet, too, that deeds in thiz
form have been exesuted by such men as Chisf
Justice Savage, Mr. Justice Marsy, ehd 3ilas
Wright, who have heretofore filled the office
of comptroller, and prcbably with the =sanction
of the several distingulshed jurlasts who have
from time to time occupled the station of
"fattorney general of the state, and that many
recoverliss have been had in our courts upon
such deeds without objection, it is teo late
to pronounce such deeds,K invalid, upon a mere




Hon, ",vi.j:" &‘;- Coltrane, Jry R August 12, 1941,

tae&micality, suggested for the fiprst
-¥ime by the counsel far the &empiainmta
11: tm.s auit. LR S

'In'ﬁha case of Sheeta Ve Belden*a Lesses, 69 U Sa
8&2 1y o4 885, 8 question very similar to the one which
i& z'aitad- h&re was before the eaurt and tsm enurt m&;

= ‘"",Ehs e’bleatiun to i:he daed of t:ha
- Governor and Audlitor is, that it 1s nob
' ‘#xecuted In the name of the State, and
7 dbes not gover the prem:!.us in mtro-»
g :.-';;wmy.f _

R T tma that the rem of f;he demi |
4% not in literal complisnge with tHe -
Janguage of either of the Acts of Indianaj
4% 15 not in terms Detwsen the State, of
. the one part and the assignes of ths
¢ purchasers of the property of the gther
‘party but 1t shows a completed tyanse
aotion between the State and the grantes
named, It rafers to the Actaz of the
Legialature authorizing the snle; it
sets forth a sale made pursusnt te
thelir provislonsy it mentions the Joint
resolution affirming the sale; and 1t
daclares that the Gavernor and Auditor,
fn virtue of the power vested In them .
by the Acts and joint resolution, convey
- the property sold, 'Being all tha right,
title, interest, clalim tmd demand which
~ the State' held or pofdsesaed therein.

- ¥In the sxecution of this instrument
the Governor end Auditor acted officli~
ally and not personally, and in oum
Judgment the deed was auflficient to
pass the title of the 8teate they repre-

sented. Mnd it msy be stated %gnerally
that when a deed is sxecuted

tract 1s mads on bYehalf of a S‘t:ate by
& publlc officer duly aumqrtzad,! and
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"this fect eppears upon the face of the
fnstrument, it is the deed or contract
af the State, notwithstending that the
. gfficer mey be deseribed as one of the
parties, and maa‘ ‘hgve affixed his indle
vidualmma su.l. ***-&&**ﬁ'

B zn the @asa of Oruzen vg 3taphena 123 Mo, 357, 1. a.\
the qéurt quoted s dead, which did not menticsn thn ]
&mﬁo of Mimsouri, in the following wordas |

"Kmr, tharefare, tn consideration of
gzxﬂsas* and of the sum of $97 to
g sald sheyiff, in hand paid by
-the seld N, G. Crusen, the racoipﬁ
_ ‘whersof I do hersby acknowledge, end
: fvir‘hua of the anthority in me vested By
- dew, I, Gabe W, Oox, sheriff as afore~
. &ad 36 hereby uaign. transfexr and
‘gonvey unto the seld ¥, G. Cruzen all
the gbove described real estate so
atricken off and sold to him that I
might sell es sheriff s aforesald, by
- virtuye of the aforesaid jJjudgment, execu-
tion and notice.

"¥7o have and to hald the right, title,
Intereat and estate hersby conveyed,
unto the seld N, G. Cruszen, his heirs
and asaigns, forever, with all the
rights and appurtenances therato belong=
ing. In witness whereof,¥ etc.”

sald In bussirig on the sufficlency of sald deed, the court
snld: ' _ : E : .

8Tt 1s snough to say that we regard
the terms this deed as mffieient

to trensfer to plaintliff the interw
ests of the defendants In the btax sulg,
under the statute law touching the fem
of such cenveyanaeg,
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. The farm of the dsed for the cellector to use for
sale of lands mold forr delinquent taxes at & thlrd sale
wes opne that was’ p&ascrihed and approved by the Stats

Tax Bmuaion by virtue of the previaiona of Seotion .
j-ﬁp:ﬁ Conmlsston bevauss. the lawmakers failed to prescribe
‘& form whieh sould be used at the third male of iands co
efferﬁ mﬂ sald tar dal:.nqusnt tmh

- ﬁ'm? bhn pnrpda af suppnzﬂ;ing tha view that ths -
’mnum'a deed, herein referred to, compllies with the

: nzatuta, wa respectfully sumnit the foregoing authori-v
prt 380- v

nggpectmn* suﬁmitted‘-' '
MEwgBURTON e
isﬂstmt Lttomey Genernl

APPROVED:

{ZetIng) Attorney-Goneral |

TWB:LB




