ELECLITIONS:

Fallure to elect County Treasursr at
proper time does not create vacancy’'and
COUNTY TREASUR®RS: incumbent holds office until successor
13 elected at next regular election and
qualified,

Novamber 17, 1941

h%

W
Honorable v1lliem R, Collinson v FI L E
Prosecuting Attorney R
Gresne County £
Springfield, Missouri },‘
e,

Dear Sir:

Under date of Octobar 31, 1941, you wrote this office
requasting sn opinion as follows:

"On February 12, 1941, I requested
an opinlon from your office’in re-
gerd to the County Tressursr of
Greene County, Mlssourli., This re-
quast was leter withdrawn. I would
like to renew that request st this
time, and ohtein sn opini~n from
your office,

"The quastion is whether or not the
County Tressursr of Greens County,
Missouri, holds office until the
yoar 1944 at which time there will
be a gsnerel sala2ction.

"The County Treasurer of Gresns County
was e8lectad in the yesr 1938, undsr
the provisions of Section 13790 R. S,
Mo. 1939; ssid county having at that
time a populetion of batween 75,000
and 90,000 inhabitsnts. At the le st
decennipl United States census,

Greens County had a porulation of over
50,000 inhabltants.
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"Section 13792 R. S. Mo, 1939 pro-
vides for the election of county
treasurers in counties of 40,000 or
more lnhabltents, except ecounties
of 75,000 to 90,000 inhsbitants,
This sectlion rrovides for t he elec-
tion of a county tressurer in said
countles in the genersl elsetion
yoars,

"Since there 1s no provision for the
alection of a county tressurer in
Creene County in ths yaar 1942, on
which date the treassurer's term ex-
plres, the question will ariss whathar
the present county treasurer holds
over until ths general selection in
the year 1944, at which time & treas-
urer will be elacted under the pro-
vislons of the sbove-mentionsd Sec-
tion 13792,

"Section 13790 R. 2. Mo. 1939 pro-
vides that tha countr trecsurer

'shall hold his office for a tsrm of
four years, and until hils successor

1s slacted snd qualified, unless sooner
ramoved from office.!

. "Article 14 of Section 5 of the Missouri
Constitution provides:

"'In the absence of any contrary
provision, all officers now or
hereafter elected 6r asppointed,
subject to the right of resigna-
tion, shall hold office during
thelr official terms, and until
their successors shall bs duly
8lacted or sppointsd end quali-
fied,!

"Section 12820, R. S. Mo, 1939 provides
as followss
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"1A1]1 offlesrs elected or
appointed by authority under
the lsws of this state shall
hold theilr officeas until thelr
successors are elscted or ap-
pointed, commissioned and
gqualifled.!

"In 46 C, J. page 968, 1+ 13 sald:

"1The general trend of decl-
slons in this country 1s that,
in the absaence of an express
or implied constitutlonsl or
statutory provision to the con-
trary, sn officer 1s entitled
to hold his offlice untll his
successor 1s appolnted or chosen
and has quslified.’
"In State v, Brown, 274 S. V. l. c. 967,
the Court seys: '

'The law 1s well settlad that,
wore a public offlicer 1s elec~
ted or appointesd to hold offlce
for a definite period, and untll
his succeassor ls appointsd or
slected and qualified, fallure %o
appoint or elsct a successor at
the end of such perlod does not
work a vacancy. (Clting cases).
It follows that thoe incumbent
properly holds until hls successor
1s olactad or arpolntad and quall=-
fizd, and 1t is then only that hls
torm explres. (Citing cases).!
See also Langston et-al vs Howell
County 79 5. W. (2) 99,

"It 1s my orinion that since thers 1s no
provision for an el=ction of a County Yrees-
urer in this county in the ysar 1942, the
present County Treasurer holds over under the
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provisions of the constitutional snd
statutory provisions, supra, as a ds
jure officer untll hils successor 1ls
chosen In the general elsctlion.in the
yoar 1944.v

The offlce of treasursr for tha various countles has
been crestad by the Genersal Assembly under ths anthority
found in Section 14, Artilcle IX of the Constitution. The
acts cresting the office and providing for the elz ction
of such officers are found in Article VIII of Chspter 100,
R. 2. 1239, Ths sectlons of the statutes which are per-
tinent to your questions are Section 13791, R. S. Missouri,
1939, which created the offlce of treasurer in counties
heving a populetion of 75,000 Inhabltants and less than
90,000 inhabitants; Section 13790 which provided for the
aloction of a tréeasurer ln counties heving a population of
less than 40,000 and in counties hsving a population of
78,000 and not more than 90,000, this sectlon 1s as follows:

"On the Tuesday after the first Monday
in Yovember, 1038, and every four (4)
yoars thercafter there shell be elscted

- by the qualified voters of thos several
countiea in this state, now or hereafter
having a populstlon of leass than 40,000
inhabltants snd in counties having a
population of 75,000 and less than 90,000

- inhabitants, according to the last Decen-~
nial Tnited Ststes Census, a county
treasursr, who shall me commlsslioned by the
county court of his county, and who shall
enter upon the dlschsrge of the duties of
his offlce on the first day of Janusry
next succeeding his electlon, send shall
hold hls office for a term of four (4)
yoars, and until Hls successor 1is elected
and qualified, unless sooner removed from
office: FProvided, thst nothing in this
sectlon shaell apply to counties undor
township orgenizstion."
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And Section 13792, which provides for the election
of treasurers in countles having more thsn 40,000 inhabi-
tonts., This sectlion 1s as followst

"On the Tuesday after the first Monday
in November, 1940, and every four (4)
yeara thereafter, there shall he elected
by the gqualifled votsers in all counties
of this stste, now of hereafter having

& porulation. of 40,000 or more inhabltants
sccording to the lsst Decennlal Unlted
States Censaus (except 1n countles have
ing 75,000 and not more than 90,000 in-
hebitants) snd in all countles of less
than 40,000 inhabitants if under town-
ship orgenizstion, a county tressurer,
who shell be commissioned by the county
court of his county, and vho shall enter
upon the discharge of the duftles of his
office on the flrst day of Jenuary next
succaading his election, and shsll hold
his office for a term of four years,

and untll his successor 1s elacted and

_qualified, unless sooner romoved from
offiee: Iirowlded, that in countias having
adopted or that ghall hereafter adopt
township organization, the term of office
of sald treasurser shall bhe extended to

. the first day of April next after the
election of hls successory Provided,

- further, that the present munty treasurers
shall remain in office until thelr successors
are elected or sppolnted end qualified, une
less sooner removed from office."

Section b of Article XIV of the Constltution B rtains
to the term of Officers, and 1s as follows:

"In the absence of any contrary pro-
vislion, all officsrs now or hereafter
elected or sppointed, subject to the
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right of resignation, s sll hold
office during thelr officlial terms,
and until thelr successors shall bs
duly elected or appointed and quali-
fisd."

This gection recognlzes the right of offlcers to
assign and authorizes the holding over of san offlicer until
his successor ls propsrly chosen and qualifies unless there
should be other provision definitely prohibiting or restricte
ing sny holding over, And in the sectlon of the statutes
the county treasurer is suthorized to hold hls office until
hls sueccessor is properly chosen and qualified,

In 1938, in sccordance with the provlsions of Sec-
tlon 13790, K. 8, 1939, there was elected for Greene County
& trsasursr, vho wss to gorve for four years from the first
day of January next succeeding his elsection gnd until his
successor 1s olscted snd guellfied, unless sooner removed
from office, This would make the term of offlice of the
present treasurer explre Descember 31, 1942, or when his
successor 1s chosen and quelifies, Since the electlon of
this officer the populatlion of Greene County has increased,
according to your letter, so that now the provisions of
Section 13792, R. S. 1939, govern the elasction of a tress-
urer in Oresene County and his term of office. This section
dlreets the elsction of a tressurer 1ln the year 1940, for
a term of four ysars end untll hls successor 1s chosen md
qualifies, Your letter ststes no treasursr was slected in
Greene County in the year 1940. No treasursr having been
eleetsd at the slection in 1940, svd the county having a
treasurer who was slected for a term of four years and
untll hls successor 1s slected and qualifies, unless sooner
removed, the present tressurer wlll continue to perform the
dutles of the office until his successor is el ected and
qualifies, or until he 1s removed from office for causs.

In the early case of State ex rel, McHenry v., Jenkins, 43
Mo, 261, in discussing the sffect of not holding an elsction
the Supreme Court ssld at 1. c. 264-265:
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"If the constltution 1s to be followed,
it is clear that 'clerks of all courts
of record! holding offlce under the con-
stitution stall be elected; that the
first election shall be in 1868; and
that thair term shsll be four years.,

The constitution found 1in existence
clerka in every county whose terms under
oxlsting lsw expired at different times,
They had all besn appolnted by the
governor under the vacating ordinsnce;

- and, had thers been no constitutlonal
provision on the Bubject, elections of
thelr successors would have been held
for some in 1866, some in 1868, and some
In 1870, The objJesct of this sectlion
of the constitution waes to establlish a
uniform rule both for the length of the
term and its commencemsnt. That objact
could not have been ssecured in plalner
language than that used., If' the Con~
stitution controls the msetter, the term
of Mr, Vincent explred in Jenusry, 1867,
for the plain rsesason thet 1t could not
extend beyond the tlme whoen the office
must be fllled by a new electlon, It 1s
clalmasd that the constitution does not
interfere to shorten his term, smd that
he holds under the arpointment of the

~ governor for his full four years, This
claim cannot be set up except upon the
hypothesls that the ordinence is of equal
force with the constitutlion, smd that 1ts
provisions cannot be changad by that in-
strument, which wl 11 not be seriously pre-
tonded. That there might bes no possibility
of cavil, ths draughtsman of that section,
knowing thet varlous gensrasl md local laws
‘of the State had previded different modes
of appointment, length and commencement of
terms, added the last clause, 'any existing
law of thls State to the contrary notwithe
standing.' Vs hold, then, that there should
have been an election to f1lll the office at
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the gensoral election of 18686,

"But, as there Was no such elsction,

is there a vacancy? Or if not,who is
ths present clerk? By the terms of the
act creating the Kensas City Common
Pleas, as well as by the constitutlonal
provision, the clerk shall hold his tarm
untll the d ection and quselification of
his successor, Thus there is no vacaney,
and ¥Mr, Vincent holds over,

"In pelation to relastor's second claim,
thst the omlssion to hold an electlion

in 1866 can be supplled by one in 1868,
we can only sey that it 1s a valld one 1f
the law provides for sny such election,
But he has failed to show us any such
provision, and i1t would be difflcult to
give legel validity to a volunteer elac-
tion, No electlon can be had unless pro-
vided for by law, As the law msekes no
provision for the elsctlion of clsrks in
1868, such election is vholly void and

of no effect, This posltion has never
been questioned. In The State v. Roblnson,
1 Kemses, 17, a questlon was ralsed as to
the validity of an election for governor,
and 1t was hoeld thet the electlon under
consideration was not provided for by law,
that the person elected could not teke
the chelr, and that the prevlious governor
should hold over untll the next general
alection. MNo case has bsen known whsre

a volunteer esloctlion has bsen held vslid,
even though the term of the Incumbent had
explired,

‘"The writ 1s refused. The other judges
concur,®
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And in the case of State ex inf, v. Iund, 167 Mo,
228, at 1. c. 234: :

"It was held in People v. Tieman,

30 Barb. 193, 8 Abb. Prac. 359, and
later by the Supreme Court of the United
States 1n the case of Badger v. Unlted
Ststes ex rel., Bolles, 93 U, 8. 599,
that by the common law, snd, in most

of the States, when ths term of office
to which one 13 elected or eppointed
explres, his power to perform his
duties ceaseaj that this 1s the general
raule,.

"In this State, however, if the common-
law rule be as statsd in Basdger v..
Bolles, supra, 1t & os not apply with
the exceptlons as to Judiclgl officers
and members of the ls glslature, and,
in the absence of words indicsting thst
the officer 1s to hold over until his
succozsor 1s elected or arpointed and
qualified, *it 1s sometimes a metter
of doubt whether or ~ot the incumbent
can hold oveYr . « « « » o+ Sometimss,
however, where words of holdinge-over
hmport are omltted, 1t may remein doubt-
. ful whether such a right was intended to
be conferred. In which case the r eva-
lont rule of construction in this country
arpears to be that 1f no restrivtive words
be used, no terms expressly or implledly
prohibliting holding over, then such con-
tinuance in offiecial power and life 1s
permissible and valid, until a successor
be chosen,! etec, (State ex rel, v. Pere
kins, 139 Mo, 106).

"The same rule is announced in Dillon on
Municipal Corporations (4 Ed.), secs, 219
2203 Tledemsn on Munlc. Corp., sec. 813
Mechem on Publiec offices and officers,
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sec, 3973 and in Throop on Public
Officers, secs. 323, 325,"

The above cese was one involving the title to the
office of comptroller of Kansas City., After stating the
foregoing rule, the court held certaln language in the
City Charter to be restrictive and thsat respondent was
not entitled to the office because of such restriction,

And 1n the case of State ex inf, v, Smith, 152 Mo,
512, where the Supreme Court sald at 1. c. 517:

"The erpointmsnt of defendsnt by the
Judges named was expressly predicated

upon the theory that a fallure to elact

a sucesnsor to Haughton at the regular
-election 1in 1898, ipao facto, ereated

a vacancy in thst offlice, This 1s a
misgapprehension of the law in this State,
Yhatever may be the rule in other States,
under thelr constitutlions, end statutss,
1t has been the ssettled law in this State
ever aslnce the decision in State v. ILusk,
18 Mo, 333, that the failure to elect a
successor to an office at the regulsr time
for holding an election for that offics,
does not create a vascancy in suech office,
and does not, therefore, esuthorize any

one to appolnt a successor, and that if a person
1s s0 appointed as such successor he ace
quires no title, (3tate ex rel., v. Ranson,
73 Mo« 1. ce. 91, 94 and 95: State ex rel.
Ve McCann, 81 Mo, 479; S3tate ex rel, v,
Manning, 84 Mo, 1, c. 6633 State ex rel.
ve Smlth, 87 Mo. 1. c¢. 1803 State ex rel,
v. MeCann, B8 Mo. 1, ¢, 3903 State ex rel,
V. McGovney, 92 Mo. l. c. 4303 State ex
rel, v, Powles, 136 Mo. l. c. 381,)}"

Also in Stote ex inf, Hulen v, Brown, 274 S. W, 965,
1. Ce 9673 ’
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"The lew 1s wsll settled that, vwhere

e public offlcer is elscted or ap-
pointed to hold office for a definite
poriod, and until his successor 1s
sppolnted or elscted and qualifled,
failure to approint or elect a successor
at the end of such perlod does not

work a vacaney. Stste ex rel, ILusk,

18 No. 333; State ex rel. Stevenson,

Ve Smith, 87 Mo, 168, It follows that
the incumbent properly holds until his
successor 1s elected or appolntsd and
qualified, and it 1s then only that

his term explres, State ex rel. Robin-
son ve. Thompson, 38 Mo. 1923 State ex
rel, v. Banson, 73 Mo, 78.

"The law under which appellants were
appointed fixsd thelr termms of offlice

at one year, and eomtemplated that at the
end of that time new eppointments would

- be made. But, since the appointing
power micght not be promptly exerclsed,

" to pravent & vacsaney the law provided
for the incumbents to hold over untill
thelr successors were appolnted and
quaelifisd, This ' is a wise rule ams ap-
plied to public offlcers, for theroby
the publiec 1s protected from possible
evils naturally attendent upon & situa- .

" tilon whereln neglect and waste might
result. Thisg-contingency, as contemplated
by the law, snters into every such ap-
pointment; and 1t must be concluded that
the time an Ilncumbent holds over the
designated period ls as much a part of
his term of offlice as that which pre-
coedas ths date when thse new sppointment
should be mede. The suthorities are
uniform on this ruvle, and we think there
can be no guestion about it,"
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In the early case of State ex rel. Attorney (General
v. Jeay, 64 Mo, 89, a case involving the office of circult
Judge, the Court recognizes the right of an incumbent to
hold office until a successor 1s el=2cted and properly
qualiflied, uses the followlng languare at 1., c., 100 and
followings _

"In the case at bar there was an elsc=-
tion. The suvccessful candidste, Y¥cCord,
recelvad his commisslion and took the
oath of office. The 1imit of Gale's
term of office flxed by the constitu-
tion was six years from the first MNonday
In January, 1869, 1f a successor should
be duly elected and gualified, His
successgsor was duly elected and quall-
fied, There was no ons olzscted by the
General Assembly to succeed Lusk, and
this makes a materlel and vital difference
betwosn the two cases, and wlthout over-
ruling that, we may, in this cass,
determine thst thars was a vacancy
craated by the desth of McCord.

"The case of.the Commonwealth vs. Hanley
(9 Barr, 513) is in many of its fsatures
similar to this, and 1s confidently .
relied upon by reletor. Hanley was

. 8lacted clerk of ths orphan's court on
the second Tuesdsy in October, 1845, for
three years from the first day of Decoem-
ber, 1845, 'end untll a sucecessor should
be duly gualified.' IHe qualified and
entered upon the dischsrge of the duties
of the offlce. On ths second Tuesday in
Octobar, 1848, one Brooks was elected to
suacesd Hanley, but died on the 7th day
of November followlng, wlthin thirfly days
from the day of elsctlion, and by the law
of that State he could not have qualified
to 1111 the office by taklng the necossary

- oath, or by giving bond wlthin thirty days
from the day . of election,
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"The opinion of the court was deliverad
by Rogers, J., and we quote from thet
opinion so much as we think bears uron
the questlons discussed In this case,
'W'ag there a successor duly qualified

vl thin the spirlt of the Constitution?

1s the point on which the question mainly
1f not entlirely dspends., Being dly
gualified in the constitutlional sense,
end In the ordinary acceptatlon of thse
words, unquestlonebly meens that' the
- suecessor shall possess every qualifica-
tion; thst he shall in all respects com-
ply wlth every requislite, before enterings
on the dutles of ths offlce; that in addi-
tion to belng elected by the gqualified
electors he shall be commissioned by the
govarnor, glve bond as reguired by law,
end thet he shall be bound by oath or affirma-
tlon to suprort the conatitution of the
commonwealth, snd to perform the duties
of the office with fldelity. Until all
these pre-recquisites ere complied with

by his successor (for 1f you cen dlspenss
with one you can dispanse with all) the
rospondent 18 de Jure as well as defecto
the e¢lerk of ths orphan's court,!?

"The words are emrhatic and full of meaning.
- The successor must not only be qualified,

but duvly qualifled; and qualifieation for

office, as defined by tho most approvad

lexicographer, is 'endowment, or accomplish-

mant thot fits for =n office; having the

legal requisites, endowad with guelities

fit or suitsble for the purpose.!

"If McCord hed dled after hls elsetion and
bafore hs received his commission and
qualified, Commonweslth v. Henlsy would

be an guthority direct to ths point that
his deeth crseted no vaconcy, and we infor
from the opinlon of the court, that 1f in
thet case Brooks had duly quslifisd end
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died befora the commencemant of the

tarm for which he wes elacted, the

court would have held thet his death
croatsd & vacsncy. Here 1t is admitted
that. ¥cCord was duly elected and commils-
sioned, took and subscribed the prescribed
oath, wes thirty ysars of ags, learned
in thoe law, =nd resident Iin the ninth
Judicial eclrcult, end was thsrefore, at
his death 'duly qualifisd, ' as those
words are expounded by the learned jJudge
in Commonweslth vs. Hanley.

"By tho lsw of Pennsylvania, Brooks was
not permitted to glve his officlal bond
or take the oath of office within thirty
days after his electlion, but by “ectlon 2,
Art, 1, ch. 4, Wagn. Stat,, 1t is pro-
vlided that 'each judge or justiece shall,
within thirty days after the-recelpt of
his commlssion, and bsfore entering upon
the dutles of his offlce, take the oath
of loyalty prescribed by the Constitution
of ths State, and that he will falthfully
demean himself 1n offiece.' So that taking
of the oath of office by MeCord was not
premature, but was tsken in compliance
wlth the law.

" "Thers 1s such a conflict betwean the
California casas which have bsen cited,
thet they sare of but little anthority on
elthor side of thoe question. Ths earlier
casos sustaln defendant's view. They are,
hewever, overruled, in two cases more
recontly decided, but by a divided court,
the dissenting Judees adhering to the
doctrine of ths formar cases.

"%s have been referred to cases in New

York and elsevhere, in which are obsarva-

tions to the effeect that an office cannot

be consldered vacent while there is an

incumbent legally in offiee,. and discherging
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the duties of tha offlce, but this we
do not controvert, snd it only brings
ug back to the question, was thers an
incumbent of the ofTlce of judre of the
ninth judicisl cirecult when the governor
1ssued his wrlt of slection? If there
was, thers was no vacancy, and thbse
vases would bo 1In pointj but the very
question we are discussing 1s, whether
there was then an incumbent, snd thils
turns on the memning of the word quali-
fied, as used 1rn our constitution of
1865,"

Here & successor had bsen electad and qualified, but
died before the beginning of his term, and recognizings the
rule above sst out, hsld that the election and qualifica~
tion were sufficient to terminate The fenure of the incumbent
end create a vacancy. i

Section 5 of Artiele XIV of out present Constitution
1s the seme as Section 8 of Article XI of the Constitution
of 1865, which was in force at the tims the Joay case was
declded,

And agaln, in the case of State ex inf. Attorney
General v, Dabbs, 182 Yo, 359, a case involving the office
of circult Judge in Jasper County, under a statute which
gave to Jasper County an addltionael circult judge, and
whereln the election wes not held st the proper time to
8lect a successor to the incumbent, the court used the
following langusge at 1. c. 3693

"The act of March 25, 1901, provides

that the appoilntee shall continue in

offlece until hils successor is elccted

end qualified. This hes not been & ns,

and the time Intervenlng betwsen the

first Monday of January, 1903, and the’
election and gualification of his successor
l1s as much a part of the term for which

he was appointed as the perlod next pre-
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ceding the flrst Monday of Jenuary,
1903.

"As & successor to dafendent can not
now be elected and qualifled until
after the gensral electlion in 1908,
he 13 entlitled to hold the office end
to dlscharge its dutlies until that
time.

"If follows from vhat hes been asid
thazt the demurrer to the return to the
writ should be overruled, the writ of
ouster denied, and thes proceeding dis-
missed,"

Section 8 of Article XIV of the Constitution, re=-
lating to the compensation and term of offilcers, is as
follows: .

"The compensation or fees of no State,
county or municlpal officer shsll be in-
ereased during hls term of office; nor
shall the term of any offlce be extended
for a longser period than that for which
such officer weas elected or appointed.”

In the case of State ex rsl., The Attorney Gensral v.
Ransom, 73 Mo. 78, this section wes dlscussed at length,
end the court sald at l. c¢. 82 and followings

¥His second objection involvas the con-
structlion of the 8th saction of ths 14th
artlcle of the constitutinon, and the 2807th
section of the Revised Statutes of 1879,
This 1s a cass of first impression in this
court. The spirit and intent of ths con-
vention, in framing section 8, of article

14 of the constitutlon, as wes apprshsnd, was
to prevent the too frequant practice tbat
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had obtained, of passing special laws

to increase the compensatlon or feos

of particular officers, or to extend the
torm of special offices by like spscial
legislation, for the beneflt of present
incumbents, Thls, we think, was the ob-
jeet and purpose of this ssectlon of the
constitution. We cannot suppose that

ths convention intended thersby to cripple
snd embarrass the leglslature in the exer-
clse of a sound and wise discrstion in mak-
ing such reasonable changaes in the times of
electing public officers, as the publie
Interest and convenience might reguire.
Such changes ware not within the mischief
contemplated by the convention, although
they might lncldentally result, in some
instances, in prolonging the time a given
officer might have under his commisslon.
The objeet and intent of the leglsleture

in freming sectlon 2807, Revised Statutes,
was to provide and flx a certaln and unil-
form time at which the electlon of Justices
of ths pesasce shonld tske place. It was
not thelr purpose thereby to extend the term
of gsald offices wl thin the mecening of this
constitutional prohibition, but simply to
supply an omlssion that haed long exlsted

in our statute, prior to thls enactment,
and remedy es far as possible the lncon-

- vanlence and want of uniformity resulting
therafrom; ond, if in the exerclias of a
sound eand proper dilscretion on the part
of the lsglslature, in thus fixing a defi-
nite time for the slection of Justices of
the peace, 1t should incidently result,
that some of tha Justlces should thereby
continue in offlce longer than they wuld
have done in the absence of this enactment,
wo are not prepsred to say that the 1z gis-
lature thereby exceeded 1ts authority, or
violasted the splrit or intent of the constitu-
tion in thils particular.
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"The convention th-=t framed the consti-
tution thought proper, in order: 'Yhst

no inconvenience might arise from the
alterations and emendments of the consti-
tution of the State,' to ordain and declare
thet all persons then filling any office

or apvointment in the “tete, should con-
tinue in the exerclss of the duties there-
of, mccording to thelr respective commis-
sions end appointments, unless otherwlse
provided by law, 3o schedule and sec-
tion 8 of the schedule to the constltution
of the State. By the latter cleuse of
ssction 2807 of the stetute, tho legisla-
ture at its revlising session in 1379,
prompted by & llke consideration, intended,
we think, to obviate any like inconvenlsnce
that might result from the alteration of
the old law as to the time of eleetling
Justices of the peece, The apirit and
intent of the convention 1In framing this
ordinance and that of the leglslature in
passing this section of the statute, ere

so near alike that 1t has occurred to us
th~t they ought to receive tho same libsral
conslderatioh and construction.’

fsection 37, of article 6 of the constitution,
provides thet: 'In sach county there shall

- be elected or appointed as many Justices of
the pesce as ths publlic good may require,
whose powers, dubies and duretlon in office
shall be ragulated by law.' In the exerclse
of thet power and duty, the legislature,
in the revision of 1879, first determined
how meny Justices the public good required:
in munliclpal townships, and then proceadsd,
by the flrst clause of section 2807, to
effect a much needed reform, that had long
bsen felt, 1n the statute law of the Stste,
by fixing s definlte time at which all justices
of the pasace should be elected; and to this
section 1s appended the latter clause vwhich
provides that: 'Every Justlice of the peace
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now in office shall continue to act

as such until the expiration of his
comml ssion, and until his successor

1s elected and queliflied.!' This latter
clause, it is clasimed, acts as an exten=
slon of the term of certaln Jjustices
whose terma would otherwlse have ex-
pired at the recent November elsction .
in 1880, end 1s, therefore, clalmed to
be in violstion of saction 8, of article
14 of the constitutlon above montinned,

"The first question ls, whet constitutes,
under the law, the official term of jua=-
tices of the peace? The statute in forcs
now and when respondent was elected and
qualified, provides that: YJustices of
the peace are to be commlassloned by the
county court, end shsall hold thelr office
for four years, and until their successors
are elscted end qualified,' ° The constitu-
tion of the State--5th section, 14th article
-=daclares thet; 'In the absence of any :
contrary provision, all offlicers mow or
hereafter aslected or appolnted, shall hold
offlce durling thelr offlcial terms, and
until thelr successors shall be duly elected
or appolinted and qualified.! The stipuls-
tion of the partles shows that at ths Novem-
ber election in 1878, the respondent was

" duly elscted, commisslonad and qualifled
as & Justice of ths peace within and for
Kaw townshlp, In Jackson county, lissouri,
for tha period of four years, and untlil his
successor was duly elacted or appointed and
qualified, It would sesm from thls that
the period of four ysers, and whatever time
thereafter may elapse before the elsction
or appointment enc qualification of hls suc=-
cessor, constitutes the official term of
Justices of the psace; that the time intervene
Ing betwesn ths snd of the four years and
the election or sppointment and qualification
of his successor, 1s as mich a part of hils
term of offlce, as the four years that pre-
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ceded 1t, Such, we think, is the

meaning and import of thls term. In

the case of the State v. Iusk, 18 Mo.

337, this court, In treating of en act

of the leglslature creating the office

of publie printer, snd in commenting

on the 5th sectlon of that aet, whilch
provides that: 'The public printer to

ba elected at each session of the gsneral
assembly, shsll hold his office for two
yoara # # s8and until his successor

shall be elected and gqualified,'! uses

thls language: *"hlle 1t may be true

that the design of continuing an incum-
bent in office until his suecessor is
duly elected and qualified, is to pre-
vent en interrsgnum in the office, and

to have some person slways authorirzed

to dlscharge its duties, 1t is also true
that the incumbent, until the qualification
of his successor, is ss fully in the office
and entitled to all its advantages end
emoluments, as he was for the previous’
perlod of his service, and it 1s his

right to hold the office until everything
has been doneé which 1s required by law to
glve title to the office to another per-
son.' Commonwsalth vs. Hanlsy, 9 Barr
(Pa.) 5133 State v, Hobinson, 1 Kas. 173
‘State v, Berg, 50 Ind. 4065 Thompson v,
Stats, 37 Wiss. 518; Plecer CTo. V. Dicker-
son, 45 Cal. 123 State v. Danlel, 6 Jones
TN. C.) 444; Sparks v, Bank, © Am. Law Reg,
(N. 8,) 365. In the case of Harris Y.
Babbit, 4 Dill. C. C. 190, and some of ths
cases %here clted, a s'mewhat different
doctrine is hseld,." .

The law 1s well settled in this State that fallure to
8lect doses not ereats a vacancy, and that absent restrictions,
the incumbent continuss to hold the offlce as = pert of his
term untll hls successor is chosen at the prropsr time and in
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the proper manner and quelifled,

Your letter states that, by the last decennial census
Greene County haed a population of over 90,000 inhebltants.
The last census having been teken in 19840, the question
might be ralsed as to when thls lncregse became effective
for the purpose of determining when a tressurer should
be elscted 1n Greene County.

Sectlons 13790 and 13792, supra, each contain the
words "according to the last lecennial Census of the United
States,™ when refeérring to the population of the county for
the purpose of fixing the tlme for electing a county
treasurer, This could only mean the "last Decennial United
Stetes Census" before the time when the elsction is to be
held. In 1938, Greens County had a populétion of less than
20,000 1nhab1tants by the census of 19303 in 1942, Greense
County, by the census of 1940, wlll have a populstion in
excegs of 90,000, Tovnships may pass from one class to
anothzsr by a chenge in population, when there is classiflce~
tlon according to population and grow 1nto a law or out of
1t.

In the case of State ex rel. Wallace et el, v, Summers,
et gl,, 9 8. W, (2d4) 867, the Coyrt seid, 1, ¢, 868:

"As wo read the Ryan Cpss we conclude
that to construe the statute as holding

. within 1ts terms only munlcipal townships,
as of the time of the passage of the act,
would render the act unconstltutional.
Therefore we hold under thla authority that
a municlipal township grows out of a law
by reason of decrease in population as
well as growlng Into a law by reason of
incresse 1n populatlion. State ex rel. v.
Ryan, supra; State ex rel, v. Williams,
310 Moe. 267, 275 4, ¥, 554} 8tate ax rel.
v. Turner, 210 Mo. 77, 107 B. W. 1064,
s 3 48 % 4 o o 3 ouW
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The same rule should b~ arplicable to counties,

Greens County, by the increass in population, has
passed into a different classificstion from whet it was
in 1938, when the present treasurer was slsected, There
i1s no law anthorizing the elaction of a county treasurer
1n the year 1942, in a county having a population of over
90,000 inhabitents, . :

CONCIUSION,

From the for,going, it 1s the conclusion of this
Department that the present tressurer of Greens County
should serve until his successor is slected in the year
1944 and properly qualified, s

-

Respectfully submitted,

W. O. JACKSON
Assistant Attorney Genoral
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VANE ¢, THURLO
(Acting) Attorney Censral
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