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ELECtiONS: Failure to elect County 'l'reasurer at 
proper time does not create vacancy 1 and 

COUNTY 1.'REASUR~RS: incumbent holds office until successor 
is elected at next regular election arid 
qualified. 

November 17, 1941 

Honorable ~"1 lliam R. Collinson 
Prosecuting Attorney 
Greene County 
Springfield, Missouri 

Dear ~ir: 

Under date of October 31, 1941, you wrote this office 
requasting an opinion as follows: 

"On February 12, 1941, I reauested .. an opinion from your office in re-
gard to the County Treasurer of 
Greene County, Missouri. This re­
auest we.s lPter 'Withdrawn. I would 
fike to renew that ~equest at this 
time,_ and o'Qtain e.n opinirm from 
your office. 

"The quastion is Whether or not the 
County Treasurer of Greene County, 
l'Jiissouri, holds office until the 
year 1944 at which time there will 
be a ~eneral election. 

"The County Treasurer of Greene County 
was elected in the year 1938, under 
the provisions of Section 13700 R. s. 
Mo. 1939; said county having at that 
time a populetion of between 75,000 
and ~w,ooo inhabitonts. At the last 
decenniHl Un:l. ted ,c;tetes census, 
Greene County had a population of over 
90,000 inhabitants. 
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'*Section 13792 R. R. Mo. 1939 pro­
vides for the election of cot1nty 
treasurers in counties of 40,000 or 
more inhabitants, except eounties 
of ?5,000 to 90,000 inh&bitants. 
This section Y'rovides fort he ala c­
tion of a~county tref.lsurer in said 
counties in the general election 
yeal."s. 

"Since there ia no provision fpr the 
election of a county treasurer in 
Greene County in the year 1942, on 
which date the trel"surer'a term ex­
pires, the question will arise whether 
the present county treasurer holds 
over until the general election in 
the year 1944; at whtch time a treas­
urer will be elected under the pro­
visions of the abo,re-rnentioned Sec­
tion 13792. 

"Section 13?90 R. s. Mo. 1939 pro­
vides that the count~ tre,ssurer 
'shall hold his office for a tar.m of 
four years, &nd until his successor 
is elected and quallfied, unless sooner 
removed from office.' 

"Article 14 of ~action 5 of the MiAsouri 
Constitution provides: 

"'In the absence of any contrary 
provision. all officers now or 
hereafter eleeted 6r appointed. 
subj~ct to the right of resigna­
tion, shall hold office during 
their official termf!, and until 
their successors shall be duly 
elected or appointed e~j quali­
fied.' 

ttsaction 12820, R. s. Mo. 1939 provides 
as followsa 
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"'All officers elected or 
appointed by authority under 
the laws of this state shall 
hold their offices until their 
succes8ors are elected or ap­
pointed, commissioned and 
qualified.' 

"In 46 c. J. page 968, it is saidt 

"'The general trend of deci­
sions in this country is thet, 
in the absence of an express 
or implied constitutional or 
statutory provision to the con-, 
~rary, an officer is entitled 
to hold his office until his 
successor is appointed or chosen 
and has qualified.' 

"In State v. Brown, 274 s. 1H. 1. c. 967, 
the Court says: 

'The law is well settled that, 
W1ere ~ public officer is elec­
ted or appointed to hold office 
for a definite 'period, and until 
his successor is appointed or 
elected and qualified, failure to 
~ppoint or elect a successor at 
the end of such period does not 
work a· vacancy. {Citing cases}. 
It follows that the incumbent 
properly holds until his successor 
is el !3ct3d or ar.polnted and quali­
fied, and it is then only that his 
term a:.::pires. ( Cit)ng cases).' 
See also Langston et,al vs Howell 
County 79 ~. w. (2} 99. 

"It is my opinion that since there is no 
provision for an election of a County 'l'reas­
urer in this county in the yaar 1942, the 
present County Treasurer holds over under the 
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provisions of the constitutional and 
statutory provisions, supra, as a de 
jura officer until his successor is 
chosen in the general election_ in the 
year 1944." 

The office of treasurer for the various counties has 
been ereetad by the. General Assembly under the authority 
found in ~action 14, Article IX of the Constitution. The 
acts creating the office and providing for the ale ction 
of such officers are found in Article VIII of Chapter 100, 
R. s. 1939. The sections of the statutes which are per• 
tinent to your questions are Section 137911 R. s. Missouri, 
1939, which created the office of treasurer in counties 
havinp, a popul~tion of 75,000 inhabitants and less than 
90 1 000 inhabitants; Section 13790 which provided for the 
election of a treasurer in counties having a ropule.tion of 
less than 40,000 and in counties having a population of 
75,000 and not more than 90,000, this section is as followas 

"On the Tuesday after the first Monday 
in No,, ember, 1938, and every four ( 4) 
ye_ars thereafter there shall be elected 
by the qualified voters of ths several 
counties in this stnta, now or hereafter 
having a population of lass than 40,000 
inhab1 tents m d in counties having a 
population of 75,000 and less than 90,000 

· inhabitants, according to the last Decen­
nial United States Census, a county 
treasurer, who shall ·be connniasioned by the 
county court of his county, and who shall 
enter upon the dischs.rge of the duties of 
his office on the first cay of January 
next succeeding his election, and shall 
hold his of.fice for a term of· four ( 4) 
years, and until "is succe~sor is elected 
and qualified, unle~s sooner removed from 
office: Provided, that nothing :tn this 
section shall apply to counties und::-r 
township organization." 
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And Section 13792, 'Nhich provides for the election 
of treasurers in counties having more then 40,000 · 1nhab1• 
tBnte. 1~is section is as follows& 

. 
"On the Tuesday after the first ~rronday 
in November, 1P40, and every four (4) 
years thereafter, there shall be elected 
by the qualified voters in all counties 
of this stote, now ot hereafter having 
a population of 40,000 or more inhabitants 
according to the last Decennial United 
States Census (except in counties hav-
inp: 75,000 and not mor0 than 90,000 in­
habitants) end in all counties of less 
than 401 000 inhabitants if under to~n­
ship organization, a county treasurer, 
who shall be co~~issioned by the county 
court of his county, m d v.h o shall enter 
upon the discharge of the d~ties of his 
office on the first day of January next 
succeeding his election, and shall hold 
his office for a term of four years, 
and until his successor is elected and 

.. Qualified, unless sooner removed from 
o.ffi ce1 l'rovided, the_t in counties having 
adopted or that eh all hereafter adopt 
township organization, the term of office 
of said treasurer shall be extended to 
the first day of April next afte·r the 
election of his successorJ Provided, 
further, that the ·present county treasurers 
shall remain in office until their successors 
are elected or appointed 81 d <p alified, un­
less sooner removed :from office." 

Section 5 of Article XIV of the 'Constitution p; rtains 
to the term of Officers, and is·e.s followss 

"In the absence of any contrary pro­
vision, all officers now or hereafter 
elected or appointed, subject to the 
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right of resignation, S1 all hold 
office during their official terms; 
and until their successors shall be 
duly elected or appointed and qual1• 
fied." · 

This section recognizes the right of officers to 
assign and author1z•the holding over of an officer until 
his successor is properly chosen and qualifies unless there 
should be other provision definitely prohibiting or restrict­
ing any holding over. And in the section of the statutes 
the county treasurer is authorized to hold his office until 
his successor is properly chosen and qualified. 

In 1938, in accordance with the provisions of Sec-
tion 13790, R. ~. 1939• there was elected for Greene County 
a treasurer, Who was to serve for four years from the first 
day of January next succeeding his el~ction ~ until ~ 
successor !! elected !n£ gualified, unless sooner removed 
from office. This w::> uld make the term of office of the 
present treasurer expire December 31, 1942, or when his 
successor is chosen and qualifies. Since the election of 
this officer the population of Greene County has increased, 
according to your letter, so that now the provisions of 
Section 13792, R,. s. 1939, govern the election of a treas­
urer in Greene County and his term of office.. This section 
dlreeta the election of a treAsurer in the year 1940, for 
a term of four years and until his successor is chosen md 
qualifies. Your letter ststes no treasurer was elected in 
Greene County in the year 1940. No treasurer having been 
sleeted at the election in 1940, m.d the county having a 
treasurer who was elected for a term of four years and 
until his successor is elected a1d qualifies, unless sooner 
removed, the present trensurer will continue to perform the 
duties of the office until his successor is atected and 
qualifies, or until he is removed from office for cause. 
In the early ease of State ex rei. McHenry v. Jenkins, 43 
Mo. 261, in discussing the effect of not holding an election 
the Supreme Court said at 1. c. 264~265: 
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"If the constitution is to ba followed, 
it is clear that 'clerks of all courts 
of recordt holding office under the con­
stitution shall be elected; that the 
first election shall be in 1868; and 
that their term shall be four years. 
The constitution found in existence 
clerks in every county whose terms under 
exiat:tng ls.w expired at different times. 
They had all been appointed by the 
governor under the vacating ordinance; 
and, had there been no constitutional 
provision on the subject, elections of 
their successors would have been held 
for some in 1886, eorne in 1868, and some 
in 1870. The object of this section 
of the constitution was to establish a 
uniform rule both for the length of the 
term and its commencement. That object 
could not have been secured in plainer 
language than that used. If the Con­
stitution controls the matter, the term 
of' Mr. Vincent expired in January, 1867, 
for the plain reason thet it could not 
extend beyond the time when the office 
must be filled by a new election. It is 
claimed that the constitution does not 
interfere to shorten his term, md that 
he holds under the appointment of the 
governor for his .full .four years. This 
claim cannot be set up except upon the 
hypothesis that the ordinance is of equal 
force with the constitution, end that its 
provisions cannot be changed by that in­
strument, wl:l1ch wt 11 not be seriously pre­
tended. That there might be no possibility 
of cavil, the draughtsman of thst ssc.tlon, 
knowing that various general «1d local laws 
of the State had provided different modes 
of appolntment, length and commencement of' 
terms, added the last clause, 'any existing 
law of this State to the contrary notwith­
standing.' We hold, then, that there should 
have been an election to fill the office at 
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the gensral election of l866t 

"But, as there 'Was no such election, 
is there a vacancy? Or if not,iho is 
the pres~nt clerk? By the terms of the 
act creating the Kansas City Common 
Pleas. as well as by the constitutional 
provision, the clerk shall hold his t~rm 
until the a1. action and qualification of 
his auccessor. Thus there is no vac,ancy, 
and Mr, Vincent holds over. 

"In nelation to relator's second claim, 
that the omission to hold an election 
in .1866 can be supplied by on~ in 1868, 
we can only sey that it is a valid one if 
the law provides for any such election. 
But he has f'aile'd to show us any such . 
provision, and it would be difficult to 
give legal validity to a vo!unteer elec­
tion,. No election can be had unless pro­
vided for by law. As the law makes no 
provision for the election of clerks in 
1868, such election is \'!holly void and 
of no effect.. This position has never 
been questioned. In The State v. Robinson, 
1 KttDsas, 17, a question was raised as to 
the validity of an election for governor, 
and it was bald that the election under 
consideration was not provided for by law, 
that the person elected could not take 
the chair, and that the previous governor 
should hold over until the next general 
election. No case has been known W1ere 
a volunteer election has been held valid, 
even though the term of the incumbent had 
expired. 

"The writ is refused. The other judges 
concur." 
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And in the case of'.'1tate ex in.f. v., Lund, 16'7 Mo. 
228, at 1. c. 234: 

"It was held in People v. 'l'iema.n, 
30 Barb. 103, 8 Abb. Prac. 359" and 
later by the Supreme Court of the United 
States in the ease of Badger v. United 
States ex rel. Bolles, 93 u. s. 509 1 
that by the common law, and, in most 
of the Ststes, when the term of office 
to which one is elected or appointed 
expires, his power to perform his 
duties ceases; that this is the general 
rule. 

"In this State, however, if the common­
law rule be as stated in Badger v •. 
Bolles, supra, it d::l es not apply with 
the exceptions as to judici~l officers 
and members of the 1.e gislature, and, 
in the absence of words indicating ths.t 
the officer is to hold over until his 
succeeaor is elected or appointed and 
qualified, 'it is sometimes a matter 
of doubt wbe·ther or :-:ot the incumbent 
can hold over • • • • • • Sometimes, 
however, vhere words of holding-over 
import are omitted, it may remain doubt­
ful whether such a r:tght w.e.s intended to 
be conferred. In Which case the II' eva­
lent rule of construction in this country 
a[pears to be that if no restriutive words 
be used, no terms expressly or impliedly 
prohibiting holding over, then such con­
tinuance in official power snd life ia 
permissible and valid, until a successor 
be chosen,' etc. (State ex rel. v. Per­
kins, 139 Mo. 106}. 

"The same rule is announced in Dillon on 
Municipal Corporations (4 Ed.), sees.· 219 
220J Tiedeman on Munie. Corp., sec. 81; 
Mechem on Pullie o£f1cea and officers, 
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sec, 397J and in Throop on Public 
Officers, sece. 323, 325." 

The above case was one involving the title to tha 
office of comptroller of Kansas City. After stating the 
foregoing rule~ the court held certain language in the 
City Charter to be restrict! ve and that respondent was 
not entitled to the office because of such restriction. 

And in the case of State ex inf. v. Smith, 152 Mo. 
512, where the Supreme Court sai~ at 1. c. 517: 

"The appointment of defendant by the 
judges named was expressly predicated 
upon the theory that a failure to elect 
a succGRsor to Haughton at the regular 
election 1n 1898, i?st facto, created 
a vacancy iri that o f ce. This is a 
misapprehension of the law in this State. 
Whatever may be the rule in other States, 
under their constitutions, and statutes, 
it has been the settled law in this State 
ever since ~he decision in State v. tusk, 
18 Mo. 333, that the fa 1 lure to elect a 
successor to an office at the regular time 
for holding an election for that office., 
does not create a vacancy in sueh office, 
and does not, therefore, authorize any 
one to apnoint a successor, and that if a person 
is eo appointed as such successor he ac-
quires no title. (State ex rel. v. Ranson, 
73 Mo. 1. c. 911 94 and 95: State ex rei. 
v. McCann, 81 Mo. 479J State ex rel. v. 
Manning, 84 'Mo. 1. c. 663J State ex rel. 
v. Smith, 67 Mo. 1. c. 160 J State ex re 1. 
v. McCann, 88 Mo. 1. c. 390J State ex rel. 
v. McGovney, 92 Mo. 1. c. 430J State ex 
rel. v. Powles, 136 Mo. 1. e. 381.)" 

Also in Stote ex inf'. Hulen v. Brown, 274 s. w. 965, 
1. c. 967: 
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"The lew is well settled that, W1 ere 
a public officer is elected or ap­
pointed to hold office for a definite 
pariod, and until his successo~ is 
appointed or elected and qualified, 
failure to appoint or elect a successor 
at the end of such period does not 
work a vacancy. State ex re 1. I,usk, 
18 Mo. 333; State ex rel. Stevenson, 
~. Smith, 87 Mo. 158. It follows that 
the incumbent properly holds until his 
successor is elected or appointed and 
qualified, and it is then only that 
his term expires. State ex rel. Robin· 
son v. Thompson, 38 Mo. l92J StR.te ex 
rel. v. Ranson, '73 Mo-. 78. 

ttThe law under which appellants were 
appointed fixed their terms of office 
at one year, and comtemplated that at the 
end of thnt time new a.ppoine'ments would 
be made. But, since the appointing 
power might not be promptly exercised, 
to prevent a vacancy the law provided 
for the incumbents to hold over until 
their succes.sors were lilppointed and 
qualified. This·is a wise rule asap­
plied to public officers, for thereby 
the public ia protecteo from possible 
evils naturally attendant upon a situa­
tion wh"'rein neglect and waste m:ght 
result. Thia~contingency, as contemplated 
by the law, enters into every such ap­
pointment; and it must be concluded that 
the time an incumbent holds over the 
designated period is as much a part of 
his term of office as that which pre­
cedes the date when the new appointment 
should be made. The authorities are 
unifor.m on this rule, and we think there 
can be no question about it." 
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In the early esse of ~tnte ex rel. Attorney General 
v. ::'leay, 64 Mo. 89, a case involving the office of circuit 
judge, the Court recognizes the right of an incumbent to 
hold office until a successor is elected and properly 
qualified, uses the following langu~we at 1. c. 100 and 
following: 

"In the case at bar there was an elec­
tion.· The successful candidate, McCord, 
received his commission and took the 
oath of office. Tha limit of Gale's 
term of office fixed by the constitu­
tion was six years from the first Monday 
in Januory; 1869 6 if a successor should 
be duly elected and qual.ified. His 
successor 'iras duly elected .and quali­
fied. ibere was no one elected by the 
General Assembly to succeed Lusk, and 
this makes a moterial and vital difference 
betwe'm the two cases, and without over­
ruling tha t 6 we may, in t}-li s case, 
determine thet there was a vacancy 
created by the death of McCord. 

"The case of.the ComEJonwealth vs. Hanley 
(9 Barr, 513) is in many of its featurec~ 
similar to this, snd ia confidently 
relied upon by relator. Hanley was 

. elected clerk of the orphan's court on 
the second Tussdey in October, 1845, for 
three years from the first day of Decem­
ber, 1845, 'and until a successor should 
be duly qualified.' He q1Jalified and 
entered upon the discharge of the duties 
of the office. On the secon~ Tuesday in 
October, 1848, one Brooks was elected to 
suueeed Hanley, but d:led on the '7th day 
of November following, within thirtiy days 
from the dey of election, and by the law 
of thet 9tate he could not have qualified 
to fill the office by taking the necessary 
oath, or by giving bond within thirty days 
from the day of election. 
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"'l'he opinion of the court was delivered 
by Rogers, J., and we quote from thPt 
opinion so much as we think bears upon 
the questions discussed in this case. 
''~.ras -there a successor duly qualified 
,;t thin the spirit of the Constitution? 
is the point on y,hich ·the queat1on mainly 
if not entirely depends. Being ·rn.ly 
qualified in the constitutio?lsl sense, 
end in the ordinary acceptation of the 
words, unquestione.bly meon!\' thFt' the 
successor she.ll posseRs every que.liflca­
tion; thot he shall in all respects com­
ply with every requisite, before entering 
on th3 duties of th9 office; th!lt in addi­
tion to beinr: elected by the qualif:tl3d 
electors he shall be comm:i.ssioned by the 
governor, give bond as required by law, 
e.nd that he shall be bound by oath or affirma­
tion to support the constitution of the 
commonwealth, end to p:erform the duties 
of the office w.t th fidelity. Until all 
these pre-requisites ere complied with 
by his successor (for if you cf:m di flpense 
with one you can dispsnse with all) the 
respondent i~ de jure as ~ell as defacto 
the clerk of the orphan's court.' 

"The words are emr:hatic and full of meaning. 
· The successor must not onq be qualified, 

but duly qualified; and qualif'icRtion for 
office, as defined by th8 most approved 
lexicographer, is 'endowment, or accOlnplish­
mant thot fits for en office; having the 
legal requisites, endowed with qualities 
fit or suitable for the purpose.' 

"If McCord had died e.fter his el9ction end 
bsfo.,..,e he received his commission and 
que.lif:J.ed, Commonwealth v. Hanley would 
be an authority direct to the point that 
his death created no vacancy, and we infer 
from th·3 opinion of the court, thnt if in 
that case Brooks had duly qualified end 
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died before the commencement of the 
term for '.'h ich he wns ale ctad, the 
court would have held thpt his death 
created a vacancy. Here it is admitted 
that. ~reCord was dnly elected and commis­
sioned, took and subscribed the prescribed 
oath, was thirty years of age, learned 
in the law, and resident in the ninth 
judicial circuit, and was therefore.,· at 
his death 'duly qualified,' as those 
words are expounded by the learned judge 
in Commonwealth vs. Hanley. 

"By the law of Pennsylvania, Brooks was 
not permitted to give his official bond 
O? take the oath of office within thirty 
days after his election, but by ~-action 2, 
Art. 1, ch. 4, Wagn. Stat., it is pro­
vided thnt 'each judea or justice shall, 
11!.r1 thin thirty days after the'" race ipt of 
his commission, and before entering upon 
the duties of his office, take the oath 
of loyalty prescribed by the Constitution 
of the State, and thet he will faithfully 
demean himself in office.' So thnt taking 
of the oath br office by McCord wa~ not 
premature, but was taken in compliance 
with the law. 

"Thers is such a conflict between the 
California casss wi"lich have bsen cited, 
thet they are of but little anthority on 
either side of the question. 1~e earlier 
caass sustain detendantt s view. 'l'hey are, 
however, overruled, in two cases more 
recently decided, but by a divided court, 
the dissenting jud~es adhering to the 
doctrine of the former cases. 

"We have been referred to cases in New 
York and elsevihere, in which are obsorva­
tions to the effect that an office cannot 
be considered vacant while there is an 
incumbent legally in office,_ and discharging 
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the duties of the office, but. this we 
do not controvert, and it only brings 
us back to th0· question, we.s there an 
incumbent of th8 office of judr:e of the 
ninth judicis.l circuit when the governor 
issued his writ of election? If there 
was, ther~ was no vacancy, and th~se 
cases would be in point; but the very 
question we are discussing is, ?hether 
there was then an incumbent, and this 
turns on the meaning of the \'It> rd quali­
fied, as used in our constitution of 
1865." 

Here a successor had been elected and qualified, but 
died befm~e the beginn:tng of I1i s term, and recogni ~inr: the 
rule above set out, hsld that the election and qualifica­
tion were sufficient to terminate the tenure of the incumbent 
and create a vacancy. • 

Section 5 of Article XIV of out present Constitution 
is the same as Section 8 of Article XI of the Constitution 
of 1865, which was in force at the time the Seay case was 
decided, 

And again, in the casa of c;tate ex inf. Attorney 
General v. Dabbs, 182 Mo. 359, a case involvinp: the office 
of circuit dudge in Jasper County, under a statute mich 
gave to Jasper County an additional circuit judge, and 
wherein the election was not held at the proper time to 
elect a succer;sor to the incumbent, the court used the 
following language at 1. c. 369: 

"The act of March 25, 1901, provides 
that the appointee shall continue in 
office until his successor is elected 
and qualified. 'l'rds has not been <b ne, 
and the time intervening between the 
first Monday of January, 19031 and the· 
election and qualificntion of his suecessor 
is as much a part of the term for which 
he was appointed as the period next pre-
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ceding the first Monday of January, 
1903. 

"As a successor to dafendsnt can not 
now be elected and qualified until 
after the general election in 1908, 
he is entitled to hold the office and 
to discharge its duties until that 
time. 

"If follows from 'Vh at hns been said 
thB.t the demurrer \io tJ;le return to the 
writ should be overruled, the ?~it of 
ouster denied, and the proceeding dis­
missed.n 

Section 8 of Article XIV of the Constitution, re­
latin~ to the compensation and term of officers, is as 
follows: ~ 

"The compensation or fees of no State, 
county or municipal officer shell be in• 
creased during his term of office; nor 
shall the term of any office be extended 
for e. longer period than that for wl; ich 
such officer W8S elected or appointed." 

In the case of State ex rel. The Attorney General v. 
Ransom, 73 Mo. 78, thia section wes discussed at length, 
and the court said at 1. c. 89 and following~ 

"His second objection involves the con­
struction of the 8th section of the 14th 
article of the constitution, and the 2807th 
section of the Revised Statutes of 1879. 
This is a case of first impression in this 
court. The spirit and intent of the con­
vention, in framing section 8, of article 
14 of the constitution, as we apprehend, was 
to prevent the too frequent practice that 
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had obtained, of passing special laws 
to increase the compensation or fees 
of particuiar officers, or td extend the 
term of special offices by like special 
leg1alat1on, for the benefit of present 
incumbents. ;l'his, we think, was the ob­
ject and purpose of th:ts section of the 
constitution. We cannot suppose that 
the convention intended thereby to cripple 
and embarrass the legislature in the exer­
cise of a sound and ~~se discretion in mak­
ing such reasonable changes in the times of 
electing public offic_ers,. as the public 
interest and convenience might require. 
~uch changes were not within the mischief 
contemplated by the convention,. although 
they might incidentally' result, in some 
instances,. in prolonging the time a given 
officer might have under his commission. 
The object and intent of the legislature 
in framing section 2807, Rev~sed ~tatutes, 
was to provide and fix a certain and tmi­
form time at which the election of justices 
of the peace shnuld take place. It was . 
not their purpose thereby to extend the term 
of aaid offices ~thin the mcening of this 
constitutional prohibition, but simply to 
supply an omission that had long existed 
in our stetuta, prior to this enactment,. 
and remedy as far as possible the incon­
venience and want of uniformity resulting 
therefrom; end,. if in the exercise of a 
sound and proper discretion.on the part 
of the legislature, in thus fixing a defi­
nite time for the election of justices of 
the peace,. it should incidently result, 
thnt some of ths justices should thereby 
continue in office longer than they vould 
have done in the absence of this enactment1 
we are not prepered. to say th~ct the 1e gi a­
lature thereby exceeded ita authority,. or 
violated the spirit or intent of the constitu­
tion in this particular.· 
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"The convention th·~ t framed the consti• 
tution thought proper, in order: t 'l'hat 
no inconvenience might arise from the 
alterations end amendments of the consti­
tution of the State,' to ordain and declare 
the.t all .t:ersons then filling any office 
or appointment in the Stete, should con~ 
tinue in the exercise of the duties there­
of, according to their respective co~mis­
sions and appointments, unless otherwiAe 
provided by law. See schedule and sec­
tion 6 of the schedule to the constitution 
of the State. By the latter clause of 
section 2807 of the statute, the legisla­
ture at its revisinr session in 1879, 
prompted by a like consideration, intended, 
v.1e think, to obviate any like inco.nvenisnce 
th~Jt night result from the alteration of 
the old law as to the time of electing 
justices of the peace. The .spirit and 
intent of the convention in framing this 
ordinance and that of the legislature in 
pe.ssing this section of' the stRtute, ere 
so near alike that it ha~·occurred to us 
th{:t they ought to receive the sl'lme liberal 
canaideratioh and construction." 

"section 3?, of article 6 of the constitution, 
provides the. t: 'In ,;~,..h county there flhall 
be elected or appointed as many justices of 
the peace as the public goodmay require, 
whose powers, duties and duration in office 
shall be regulAted by law.' In the exercise 
of the.t power and duty, the legislature, 
in the revision of 1879, first determined 
how many justices the public good required; 
in municipal to~nsbips, and then proceeded, 
by the first clause of section 280?, to 
effect a much needed reform, that had long 
been felt, in the statute law of the 8tete, 
by fixing a definite time at which all justices 
of the peace should be elected; and to this 
section is appended the latter clause W1ich 
provides that: 'Bvery justice of the peace 
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now in office shall contlnua to act 
as such until the expiration of his 
commission, and until his· successor 
is elected and qualified. t This latter 
clause, it is cla.imed, acts as an exten­
sion of the term of certain justices 
whose tenn a would otherwise have ex­
pired at the recent r~ovember election . 
in 1880, end is, therefore, claimed to 
be in violation of section 8, of article 
14 of the constitution above mentioned. 

"The first question is, whe.t constitutes, 
under the law, the official term of jus­
tices of the peace? The statute in t'orce 
now and when respondent was elected and 
qualified., provides that: 'Justices of 
the peace are to be cormnissioned by the 
county court, and shall hold their office 
for four years, and until their successor-s 
are elected and qualified.' ~The constitu­
tion of the Stnta--5th section, 14th article 
--declares th1'1t: 'In the absence of any 
contrary provision, all officers sow or 
hereafter elected or appointed, shall hold 
office during their official tams, and 
until their successors shall be duly elected 
or appointed and qualified.• The stipula­
tion of the parties shows that at the Novem­
ber election in 1876, the respondent was 
duly el::)cted6 comm1 ssioned and qus.lifiad 
as a justice of the peace within and for 
Kaw to\mship, in Jackson county, Missouri, 
for the period of four years, and until his 
successor was duly elacted or appointed and 
qualified. It v.o uld seem from this thE1t 
the period of fou~ years, and whatever time 
thereafter may elapse before the ale ction 
or appointment ano qualific:Jtion of bis suc­
cessor, constitutes the official term of' 
justices of the peace; that the time interven­
ing between the end of the four years and 
the election or a.ppointment end qualification 
of his successor, is as much a pert of his 
term of office, as the four years that pre• 



\ 

Hon. V~. R. Collinson {20) Nov. 17~ 194!l 

ceded 1t. Such~ we think, is the 
meaning and import of this term. In 
the case of the .~tate .Y.!. Lusk, 18 Mo. 
337, this court$ in treating of an act 
of the legislature creating the office 
of public printer, and in commenting 
on the 5th section of that aet, which 
provides that: 'The public printer to 
be elected at each session of the general 
assembly, shall hold his office for two 
years * * and until his successor 
shall be elected and ~alified,' uses 
this language: tla,iJ-:tile it may be true 
that the design of continuing an incum­
bent in office until his successor is 
duly ale cted and qualified, ...is to pre­
vent an int~rregnum in the office, and 
to have some person always authorized 
to discharge its duties~ it is also true 
that the incumbent, until the qualification 
of his successor, is as fully in the o.ffice 
and entitled to all its advantages and 
emoluments, as he was for the previous' 
period of his service, and it is his 
right to hold the office until everything 
has been done which is required by law to 
give title to the office to another per­
son.• Commonwealth vs.· Hanley. 9 Barr 
(Pa.) 5i3J State v., ~binson1 1 Kas. 17; 

, State v. Berg, 5o!nd. 496 J 'l'hompson .!.!. 
~tate,37 Miss. 518; Ple.cer Co. v. Dicker• 
son, 45 Cal. 12; State v. DanTel;-6 Jones 
Ti7 C.) 444; Sparks~ Bank, 9 Am. Law Reg. 
01. s.) 365. In the case of Harris v. 
Babbitt 4 Dill. c. c. 1901 and some of the 
cases here cited, a s:mewhat different 
doctrine is held.rt 

The law is well settled in this State the.t failure to 
elect does not create a vacancy, and thst absent restrictions, 
the incumbent continues to hold the office as a part of his 
term until his successor is chosen at the proper time and in 
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tha propsr manner and quB.lified. 

Your letter states thet, by the last decennial eensus 
Greene County had a population of over 90,000 inhabitants. 
The last census having been taken in 1940, the question 
might be raised as to when this increase became effective 
for the purpose of determining when a tre2surer should 
be elected in Greene County. 

Sections 13790 and 13792, supra, each contain the 
words "according to the last Decennial Census of the United 
States," when re~erring to the population of the county for 
the purpose of fixing the time for electing a county 
treasurer. This could only mean the "last De~ennial United 
States Census" before the time-when the election is to be 
held. In 1938, Greene County had a population of less than 
90,000 inhabitants by the census of 1930; in 1942, Greene 
County, by the census of 1940, will have a populf:ltion in 
exce(UJ of 90,000. rrovmshipa may pass from one class to 
another by a change in population, when there is clasai'f'ica­
tion according to population and gr_ow into a law or out of 
it. 

In the case of 3tate ex rel. Wallace et al. v. Summers, 
et el., 9 s. w. (2d) 867, the Co'\,irt said, 1. c. 868: 

"As we read the Ryan Cese we conclude 
that to construe the statute as holding 
within its terms only municipal townships, 
as o~ the time of the passage of the act, 
would render the act unconstitutional. 
Therefore we hold und&r this authority that 
a municipal township grows out of a law 
by reason of decrease in population as 
well as growing into a law by rs~son of 
increase in population. Stnte ex rel. v. 
Ryan, supra; State e:x rel. v. Williams, 
310 Mo. 287, 275 s. 'f!J. 534; State ex rel. 
v. 'l'urnsr, 210 Mo. 77 1 107 B. w. 1084. 
* * * * * * * * * *·" 
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The same rule should b0 ar.plicable to counties. 

Greene County, by the increase in population, has 
passed into a different claseificntion fr~m whe.t it was 
in 1938:~ when the present trl3asurer was ale cted. There 
is no law authorizing the election of a county treasurer 
in the year 1942, 1n a county ha.ving a population of over 
90,000 inhabitants. 

CONCIDSION. 

From the .forc:going, it is the conclusion of this 
Department that the present tressurer of Greene County 
should· serve until his succe~sor is ala cted in the year 
1944 and properly qualified. ~ 

Respectfully submitted, 

W. o. JACK~ON 

Assistant Attorney General 

APPROV:D: 

VAN'S (;. THURLO 
(Acting} Attorney General 


