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COUNTY COUHTS: 
:f.!;MPLOYiviEN':L OF 
SPECIAL COUN,SLL: 

County courts may employ special counsel to 
represent the county in civil matt~rs only 
when the prosecuting attorney refuses to act 
or is interested, or shall have been emplo'yed 
as special counsel and when such employmEnt 
is inconsistent with the duties of the office 
or if th~ prosecuting attorney is related to 
the defendant. 

August 29, 1941 

/l > ., 

l 

Honorable.Phil H. Cook 
Prosecuting Attorney 
tatayette County 
Lexington6 Missouri 

FILE 

Dear Sir: 

Thia is in reply to yours of recent date erein 
you request an opinion rram this department on the follow­
ing statement of factat 

"On Wednesday, August 13 I was in your 
office at which time I talked to 1~. 
Burton about the possibility of' the 
county court retaining special counsel 
to assist the prosecuting .attorney in 
suits for the collection o£ shortages 
as shown by the State Auditorls report 
.filed in this county on August 121 1941. 
Nothing definite was decided at that 
time. Since returning home I have at­
tempted to check the law on tl1is mair 
ter and the latest ease that I am able 
to find ruling directly on this point 
is 162 Missouri eoo. I also find that 
the right of the court to hire special 
counsel was conceded in the case of 
Morrow vs Pike County, 189 Missouri 
610. 

"Will you please furnish me with an 
opinion as to whether or not the 
county court has the right to hire 
special counsel to assist the prose­
cuting Attorney in a suit on an of ... 
ficial bond to recover money belonging 
to the county, the rond funds, school 
funds, bond funds, etc." 

The statutory duties of the proaecutlnc attorney, 



! 

Ron. Phil H. Cook (2} August 29, 1941 

with reference to representing counties in civil and cr~inal 
matters, are stated in Sections 12942, 12944 and 12948, R. s. 
1Ussoll.ri 1939, as follows: 

"Sec. 12942. The prosecuting 'attorneys 
shall cammenee and prosecute all civil 
and criminal actions in the~r respective 
counties in which the county or state 
may be concerned, defend all suits 
against the state or county, and prose­
cute forfeited recognizances and o ctions 
for the recovery of debts 1 fines, penal­
ties and forfeitures accruing to the 
state or col.Ulty.; and in all cases, civil 
and criminal, in which changes of venue 
may be granted, 'it shall be his duty to 
follow and prosecute or defend, as the 
case :may be, all said causes, for which, 
in ~dditioh to the fees now allowed by 
law, he shall receive his actual expenses. 
When any criminal ease shall be taken to 
the- courts bf appeals by appe!il or writ 
of error, i~ shall be thei~ d~ty to 
represent tf,e state in such c4se in said 
courts, and 1 ma.ke out and cause to be 

· printed# at' the e.x:,~~ense of the a-ounty, 
and in cities of over 300.,000 inhabitants, 
by the city, all necessary abstracts of 
record and 'brie.fs. and i.f necessary ap­
pear in said court in person, or shall 
employ some attorney at their own expense 
to represent the state 1n such courts, 
and for their services shall receive such 
compensation as may be proper, not to 
exceed twenty•f1ve dollars for each case, 
and necel!sary traveling expenses, to be 
audited an,d paid as other claims are 
audited and paid by the county court of 
such county, and in such cities by the 
p-roper authorities of the city." 

"Sec. 12944. He shall prosecute or defend, 
as the case may require, all civil suits 
in which the county is interes-ted, repre­
sent generally the county in all matters 
of law, investigate all claims against the 
county,. draw all contracts relating to the 
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business of the county, and shall give 
his opinion, without fee, in :t'IU!Ltters of law 
in which the county is 1n1ie:rested, and in 
writing when demanded• to the county court, 
or any judge thereof, except i'n counties 
in which there may be a eounty counse1or. 
He shall alao attend and prosecute, on 
behalf of the state, all cases before 
justices of the pea.ee, when the state is 
made a party thereto1 Provided, eounty 
courts of any county i.n this state owning 
811'8.DlP or overflowed 1and& may- employ 
special counsel or attorneys to repre-
sent .said county or count1ea in prose­
cuting or defending any suit or suits 
b7 or against said eounty or counties 
for the recovery or preservation of any 
or ,a1l of said swamp or overflowed lands., 
ahd quieting the t1Vle of the said county 
or counties thereto,t and to pay such 
special -counsel or ~ttorneys reasonable 
campensation·for th.ir services. to be 
paid out of any funds arising~tro.m the 
sale of said swamp or over.flowed lands, 
or out o.f the general revenue f'und of 
said county or counties." 

"See. 12948. If the prosecuting attor­
ney and assistant proa$euting attorney 
be 1nterost.ed or shall have been employ­
ed as counsel in any ease where s.uch 
em.plorment 1:s. inconsistent with the 
duties o:f his office, or shall be re­
lated to the- det'~ndant in any criminal 
pros•cution, either by blood or by mar• 
ria.ge, /the court having criminal juris­
diction may appoint some other attottney 
to prosecute or defend. the cause. 11 

In yo~ request you c1t• some cases which have held 
that the county court may empl:or special counsel to :repr~ 
sent the county in civil matters. Upon an examination of' 
these cases, I find thut those opinions were baaed upon a 
statute which was enacted in 1873c., Laws of Misso:ur•i, ·1973, 
page lB. Section 5 of said s.et, which is pertinent to 
your queat.lon, reads as follows: 
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"See. 5., The county court of any county 
in this state may emp1oy, on such terms 
as said court shall deem proper, by an 
order made of record, one or more attor­
neys-s.t•ls.w to aid and assist 'the prose­
cuting attorney of such county in any 
civil business, when, in the judgment 
of such court, the interest of the . 
county requires such assistance,." 

At the Revision Session of the General Assembly in 
1879, the law relating to prosecuting and circuit attorneys 
was reenacted under what was Article 2 of Chapter 9, R. s. 
Missouri 1879, and the foregoing 1873 law was le.ft out of 
this article. Therefore, the eases which you cite are no 
longer authority because the opinions in those cases were 

· based upon the provisions o:f the Act of 1873,. supra. Re­
garding the repeal of this Act of 18731 the Supreme Court. 
in Butler County v. Sullivan County, 108 Mo. 630~ after 
discussing the statute pertaining to the amploy.ment of 
special counsel in tax suits, the c.ou:rt went into the question 
o:f' whether or not there was any other statute autnorizing 
empl.oyment or special cou.n.sel· by the cotmty court. At 1. c. 
638,. the court se.ids 

ffThis state, by law, has made ample 
provision for the collection of its 
revenue for all purposes. In the 
exercise of its prerogative, i.t makes 
use of certain officials, designated 
as county offiers, to whom are as­
signed specific duties., and, among 
·others, the county courts. But this 
statute confers no power upon the 
county court to east upon the county 
the burden or cost of such coll action .. 
Nor is there anywb.ere in the statutes· 
to be found an act conferring such au• 
thority. As conferring such authority, 
we are cited to an act, approved March 
11, 1873w mnending an act approved 
March 9, 18'721 entitled tAn act to 
abolish the offices of circuit and 
county attorneys by addi'ng a new sec­
tion, to be denominated section 5.• 

"That amendment reads as followst 
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'·''See • .5. The comity eourt of e.ny 
county in this state may employ on 
such terms as said court shall ~eam 
proper by an or.der, made of r ecorQ., 
one or ;ruore attorneys-at-law to aid and 
assist the prosecuting attorney of such 
couhty in any civil business, when; in 
the judgment of such court, the interest 
of the county requires such assistance.' 
'rhe a-ct of 1872, to which this section 
was amendatory, .. was revised and amended 
in 18'79 (R. S. '18791 "art. 2, ch. 9) • 
arid section 5 of that act omitted, and 
.thet"eby the same was repealed.:* -{~o ·~~ " 

This opinion has not been criticized or overTUled 
but has been recognized by the court in latel:' decisions. 
Morrow v., Pike County, 189 Mo. 6101 620; State ex rel. 
Buchanan County v• Fulks, 296 Mo. 514. In the Buchanan 
County case, sup;raa., 1. c. 633. in speaking of' the duties 
of the prosecuting attorney ~ county court with refer• 
ence to civil and criminal matters, the eo-u.rt said: 

"It is the duty of prosecuting attorneys 
to con®ence and prosecute all civil and 
criminal actions in their respective 
counties,. in which the county or State 
may be concerned. (See.s. 736 and 738, 
R. S. 1919.,) 'The county court is the 
.fittcal agent of the county and is charged 
with the duty and vested with the power 
to enforce the colleot1on of money due 
·the county,. to order suit to be brought 
on bond of any delinquent and require 
the prosecuting attorney for the county 
to comr~enee and prosecute. the same. 
(Sec •. 9560. R. s..; 1919.} We are of the 
opinion th~t when the prosecuting at­
torner refused to perform his duty~ as 
in this in11tance, the county court was 
not shorn·of its power to act in the 
~scharge of its duties in the premises, 
nor required to supinely abdicate its 
functions. The servant is not greater 
than his master. The eoU.nty court was 
empowered by the statute to order the 
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suit to be brought and to requi~e the 
prosecuting attorney for the emmty to 
cammehce and prosecute the action. 
:!.'he refusal of the prosecuting attorney 
to obey tho order of the county eou:rt 
.ereated an emergency. The suit must 
be brought or the county lose a lB.!'ge 
amount of its revenue. In this em.er­
gen<ry we have no doubt the county court 
had the implied power to employ other 
counsel to bring the suit; otherwise it 
would have .failed in the dischal"ge or a 

. duty imposed u;.:Jon it by the statute. 11 

The proviso cla·use in section 12944, supra, very 
plainly shows that the lawmakers intended that special 
counsel be employed in cases where SWSlllp lands wer~ in• 
valved. Under the condition stated in Section l2948, 
supra,. tlle county court may employ special cmmsel. 

The Buchanan County case, referred to hereinabove, 
recognizes the rule that the county court, under the con­
ditions and circumstances set out in said Section 12948, 
may employ special counsel in civil matters. 

The ~ases which we have found on this question have 
not dealt with the authority that the county court might 
have under the provisions of Section 36 of Article VI of 
the Constitution of Missouri to employ special couns.el. 
On the contrary., the courts seem to hold ths.t this authority 
is de:rived solely from the statutes. Said Section 36 reads 
as f'ollows: 

"!n each county there shall be a county 
court• which shall be a oourt of record, 
and shall have jurisdiction to transact 
all county and such other business as 
may be prescribed by law., 'l'he court 
shall consist of' one or more judges;J 
not exceedine; three, of' whom the pro• 
bate judge m&J be one, as may be pro­
vided by law •. 1 

CONCLUSION 

From the .foregoing it is the opinion or this depart..-
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ment that the county court may nut employ special counsel 
to represent the county in civil matters except in matters 
pertaining to swamp lands and except in cases whe:re the 
prosecut1n$ attorney is interested or ha.,s been employed 
as counsel in a ease where such employment .would be 1n­
cons1atent with the duties or nia·of'fice or in eaaee 
wher$. the prosecuting attorney i.s related to parties 
whose interests are kl..eonfllct with those of the county 
and in eases where the px-osecuting attorney refuses to 
act. 

Respectrully submitted 

'1-rrn.I: W. BURTON 
Assistant Attorney General 

APPROVEID: 

VAN::: c. ifiitmto ' 
(Acting) Attorney General 
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