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COUNTIES:

iHonoravle Jamaes V. Conran
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Dear S5ii:

with communicable venereal disease; sherifi past serve
writ of isolation but is not en&itled to fee; person
quarantined must pay cost thereof, but if indigent,
cost must be pald by the county.

October 10, 1941

FILE.

This Department is in rocsipt of your request for

an official opinion whiech reads as follows:

"I enclose a letter and a bulietin from
the state Board of Health to the Sheriff
of this County. 7They have asked the
Suner.fi to pick up the person numed in
sald letter, coufine her to the County
Jall and treat har for wyphills. l'or
wihtleh she hias raefused to be treated.

".e would like to know whethir or not
the Sheriff has thls authority and if

80, who il anyone will pay hls cos¢s In
plcking up these casss and bhoarding them.
The mileage and board blll will amount

to a tremendeus amount if this ruling la
strictly enforced.
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The letter which a:companies your recucst is from

vr. Herbert 3. iller, Listrict (ealth Offlcer of the State
poard of Health, and is as follows:;

"Wie are sending you, under separate cover,
a copy of Book IV and Supplsment of the
lilssouri Publlc Health jlanual containing
the authority for quarantining e person in
order Lo prevent the spreau of Venerasl

visease, ’

A
"L H 27 year old white Female,
Addross » P C P has peen

reported by Ir. J. J. K of that
city as havin , syphiils in an infectious
state. CLhe refuses to take treatment and
as a protection to the community she

should be treated or placed in quarantine,"
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A reading of the above letter from ir. Klller dis-
closes that he doss not ask that the person in gusstlon be con-
fined in the county jail, but only that she be placed in quar-
antine, lowever, we will answer your request as submliited.

Section 9736, R. S. kMo, 1939, which deals with the
State Board of Health, provldes as followsa:

"The voard snall designate those dis-
eases which are infectious, contagious,
comaunicable or dangerous ln their
nature and shall make and enforce ade-
quate rules, .regulations and procedures
to prevent the spread of those disecases
and to vetermine the prevalence of said
disecases within the state."

Sectlon 9745, ke S. lko. 1939, provides:

PAt the flrst regular February teru

of the county court in each county of

the Stete arfter this article becomes
effective and at the rsegular February
term of sald county court every year
thereafter, saild court may sappoint a
reputable pnysician, as a Deputy sState -
comnlsslioner of health for a term of

one year. In case of a vacancy in the
office of the Leputy State Commissioner
of iisalth of the county, the county

court may at its next regular term of
‘eourt appoint & reputable pnysician for
the unexpilred term. But the power of
declding whether or not such a deputy
state health commissioner will be appointed
shall be vested in the county court, If
a county court of any county decildes to
appoint a deputy health comulssioner, as
empowered 1n this law, 1t shall agree with
sald comnissioner as to the compensation
and expenses to be pald for such services
which amount shall be paid out of the
county treasury of the county,"

Sectlon 9747, K. 5. lMo. 1939, reads as follows:

"It shall be the duty o1 the deputy state
comiiissloncrs of health for the counties to
enforce the rules and regulations of the state
board of health throughout their regpectlve




i{on. James V, Conran -3- , Oct. 10, 1941

countliocs oulside of incorporated
cities which maintain. a health of-
ficer who has been appointed a deputy
state comulissioner of health as pro-
vided for 1n sectlon 9745. The deputy
state coumlssioners of health for in-
corporated cites of less than 75,000
population shall enforce the rules and
regulation: of the state board of
healtiy within thelr respective ciiies,.
Any deputy state comuilssionsr of
health who neglects or rofuses to
perform nis dutics as required by

this article shall bo deemed guilty of
a nlsdemeanor. In case of dereliction
oi' duty oy reifusal to act on the part
of the deputy state comalssionour of
healtih of any county, the state board
of healtn may at their discretion
declare the offlce of deputy state com-
missloner of health for that county
vacant.” : :

Section 9748, k. S. Ho., 1939, is as follows:

"All rules and regulations authorized
and made by the state beard of health
in accordance with thils chapter shall
supersede as to those matters towhieh
this article relates, all loecal ordi-
nances, rules and regulations and shall
be observed throughout the state and
enforced by all la al and state heslth
authorities. Nothing herein shall limit
the right of local authorities to make
suci further ordinances, rules and regu-
lations not inconsistent with the rules
and regulations preseribed by the state
board of health which may be necessary
for the particular locality under the
Juricdiction of such local authorities."

The State Beard of Health in accordance with Lhe
povers granted by the statutes, has snacted the following
rules and regulations:
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"Section 1, Ulvislon B.

Ypiscases Communicable and. Dan-
gerous to Public Health?

Cinancroid
Gonorrines
Cyphilis

"In addition to the general measures
enumerated in the foregolng sections,
the followin;; rules and procedur.sg
shell apply to diseases enumerated in
tuls section:

QUARANTING TAY 1 1ed
PLOSVNT THs 3PF
DISKEALLS »

LJISHED TO

FOVENEREAL

1

Ay person suspected of having any diseaso
enumerated 1lun ivision B, Section I, Book
IV, who fails to submit himself or herself
to examination or treatment as ordered by
he district or loce health officer and
who falls to report regularly for treat-
ment until released as cured by saild health
officer, shall be subjJect to quarantine as
hereinafter provided.,

"In estab.ishing quarantine, the district
or local heslth officer shall designate

a place or cefine the limits of the area
in which the suspect shall be quarantined
and no other person, except the attending
physician, shall enter or leave said
guarantined area without peruilssion of
the proper suthorities,

"No one shall have the authority to ter-
minate sald guarantine except the officer
responsible for it and only aifter the
dlsease has becoae non-infectious as de-
termined by said health officer or his
authorized deputy.




ifon. James V. Conren =5~ Oet. 10, 1941

"Anyone released from quarantine

but not cured shall sign a state-
ment agreeing to place himself or
herself under the medical care of a
physician or clinic and remain under
treatment until finally released by
the health officer.”

This vepartment in an opinlon rendered to Dr.
Harry F., Parker, State Health Commissloner, on November
16th, 1939, ap.rovéed the above regulations and held them
constitutional and legal. Since that time there has appeared
an annotation in 127 A. L. R. 424, 1in which 1t is stated,
"parsons having comaunicable venereal diseases way be quaran-
tined in the exercise of the police power and 1n order to
protect public health," Tumerous cases in support of this
rule are clted. .

Thercfore, we velieve that 1t 1s settled that a
person suffering from a venereal dlsease may be guarantined
in this Stats. However, as to the place of quarantine we
call your attentlon to the statement in 29 C. J., p. 255,
par. 47, which is as follows:

"hille & person way be quarantined

in other then hls place of residencs
the mere determination that a dlsease
is dangerous and communicable does

not empower & health oflicer to refuse
lsolation in the home by quarantine
and placard notice thereof and to com-
mit the dlseased person to a hospital.
The danger must be such as to justify
the quarantine isolation in a place
other than the home; but, where this

is the case, the person Iinfected has

no right to be interned in the locallty
in which he may reside; and the proper
place for tihe confinement is a hospitsal
and not a jall or penltentiary. i « #"

) In view of the above statement we are of the opinion
that a person may not bs quarantined in a county jail, but
a:;ain polnt out that from the contents of the request of the
State Health Officer, such procodure was not demanded by the
. State Board of Health.
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As to the questlion of whether a sherifif is re-
quired to serve a warrant or writ of lsclation, we recfer
you to Section 13138, ii. Y. ilo. 1939, vhich reads as
follows:

"Every sheriff shall quell and sup-
press agssults and batteries, riots,
routs, affrays and insurrectlons;
shall apprehend and commit to jail
all felons and traitors, and execute
all proc.ss directed to him by legal
authority, lncluding writs of replevin,
attachments and final process lssued
by Jjustlces of the peace; and he shall
atteud upon all courts of record at
every term, and in all cecities which
now have or shall hersafter have a
populution of three hundred thousand
inhabltants or mqre, he may euploy
counsel to aid and advise hiw 1n the
discharge of his duties and* to repre-
sent him in court, and may fix the
compensation to be pald such counsel,
not, however, to cxcesd the sum of
two thousand dollars per annum: Pro-
vided, the whole compensation 1s paid
out of the fees of his office of
sheriff'; and the court ahsll have
power to sudit and allow such compen-
sation as other fees and expenses are
allowed by lawv."

This icentical question was raised in the case of
ltyberg v. Board of Com'rs. of Sedgwlck County, 216 Pac. 282,
in winlech the Supreme Court of *ensas said:

"The sheriff is the state's chief
executlve officer in his county (dtate .
v. HicCarty, 104 Kan, 301, 305, 179 Pac.
309, 3 A. L. R. 1283), and he 1s the
only officer possessing the necessary
authorit; outside of his county. The
statute provides that the sheriff shall
serve and execute all process, writs,
precepts, and orders issued or msde by
lawful authority and to him directed,
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Gen. Stat. 1915, Sec. 2749, The

couris are not the only sources of
process directed to sheriffs. County
tressurers issue tax warrants, the
Governor 1ssues warrants for fugitlves
from justice, and the order hece in-
volved was issusd by competent authority,
within the meaning of the samtute.

"opecial provision not having been made
for payment of expense incurred in ex-
_ecutlng isolation ordevs, the gcneral

rovision of the statute relating to
payment by the county coumissloners of
the sheriff's expenses applles. Gen.
Stats 1915, Sec. 4714. 4hic is no
hardship to the county, because the
service is rendered in a matter of
gquarantine, the osxpcense oif which falls
ultimately on the county.”

However, it is the rule in Missourl that a sherify
is not entitled to a fec unl.ss thc saue is expressly allowed
by statute. state ex rel. v. Lrown, 146 ko. 401, 47 5. Ve
504. An examination of fection 13411, R. 5. io. 18939, which
sats forti: the fees of sherlffs, disclosgses that there is no
fes allowed for the serving of a process of this nature.
Therafore, 1t is presumed the Leglslature intendsod thls service
to be deone without compensation and the sheriff must serve thils
warrant or writ of isolation but 1s entitled to no fee for
doing the .same.

ihe next question which srises, and whicu i the
main point in this opinlon, is - On whom falls the burden of
paying the exponses of the quarantine?. Ly expenses of the
quarantine, in so far es this opinilon 1is ccncerned, means the
cost of wainteinling the psrson so quarantined during the period

of isolation and does not deal witi other costs such as medical
services etc.

Under the statutes therq is no provision as to how
and by whou thle expense is to be paid. ‘+hile Section 9788,
Re 8o lo. 1939, mi ht at first reading allow this coat to be
paid by the county or city, further research dlacloses that
that 1s not the case. This section provides as follows:
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“The counby court or clty council
in any sueh city shall have power
to appropriate nioney ovut of the
current revenues of the county or
city, as the case may be, for the
purpose of carrying out the pro-
visions of this article.”

Vhen this law was passed in 1915 (Laws of iilssouri,
1915, pae 299), Section 9758, supra, pirovided that the money
may be spent by the county court or tihe city council "for the
purpose ol earrylng out the provisions of this act." The
act in question included the two previous sactions and dealt
with a puolic health nurse and the rignt to disiniect public
and private places, In the revision of 1919 the Revision
Committee changed the word “act® in the sectlon to read
"article." tlowever, a change by & revision commlttee of a
voru does not change the purpose of the act and the original
act must be looked to in order to ascertain its scope and
effect. 59 C., J. 894, Par. 493,

The general rule in regard tosthe payment of ex-
penses during tne quarantine is succinctly stated 1In the
leading case of wvodge County v. biers, 69 Heb. 561, in wihich
it is sald:

"ihe mere fact that thsy are quar-
antined for‘'public safety do.s not
relieve persons who are avle to
sup .ort theuselves of the duty of
80 doing." '

lHowever, if 1t appears that the person so quarantined
1s unable to support herself durlng sald period, then a .iffer-
ent question arises. Section 9590, K. S« 0. 1939, provides as
follows: )

"poor persohs shall be relievad,
maintained and supportod by the
county of which they are iunhabitants."

Section 9591, d. 8. ilo. 1939, reads:
"Aged, infirm, lame, blind or sick

persons, wno are unable to support
themselves, and when there are no
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other person requlred by law and
able to maintain thew, shall be

desmed poor persons."

The dutlies 1lmposed by these statutes have been

helu mandatory. (tate ex rel, (ilpin v. Smith, 96 5, Y,
(2d) 40, l. c. 41; 48 €. J. 433.

The majority rule scsms to be that where a person
is placed in cuarantine snd is unable to pay the coat of
malntenance during the periocd thersof that a county with =
aanaatory poor law must bear the cost of such maintenance.

In Copple v. Comaissloners of Davie County, 50

Se #a 574, the Supreme Court of North Carolina had before

it the guestion of the payment of the cosats of maintenance
of an indigent person during a quarantine. <The court sald,
Le Co 070:

"30 far as municipal obligatlon is
concerned, it 1s accepted doctrine
taat the care and support of the
indigent and infirm 1s a matter of
statutory provision. In Smith ve.
Coleraln, Y metc. 492, it is sald by
Chisf Yustice Shaw, 'It has been too
often decided to b2 now questiloned
that the liability of towna to sup-
port poor persons is founded upon
and limited by statute, and 1s not
to be enlarg:d or moulfied by any
supposed morel obligation.' Where

a statute imposes.such duty on a
county 1n general terms, leaving the
method and extent of relief to the
Judgment and discretion of local
officers and agents, in order to
make a binding pzecunlsry obligatlon
on the county there must be a con-
tract to that effect, express in ita
teras, or the service must be done
at the express request of the officer
or agent charged wlth the duty, and
hoving tihe power, tc maks contraets
concerning 1lt. "The statutes of our
stale on this subject are of this
character. Ly section 707, subd. 21,
ant section 3540, of the (ode, the
county comulssioners are directed to
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proviue for the wmalntenance, cor-~
fort, ana well ordering of the poor.
By sectlon 3541 1t ls provided that
paupers who may vecome chargeable to the
‘county shall be maintained at the county
peoorhouse, or at such place or places
" as the board of commissioners may agree
upon. The general duty 1s here luposed
of providing for the poor. The place,
uetnod, and extent of reliel are vested
in the judgment and discrction of the
county commissionors. i « ¥

This rule 18 recognized in Dodge County v. Diers,
supra, and olleock v. Stevens Point, 57 Wlsc. 548,

Thercfore, we are of the opinlon that an indizent

person quarantined by an order of the State BRoard of Health
must be carsd for by the county of whlch she is a resident.

onclusion

It is, therefore, the opinion of this vepartment
that tne State Board of Health nmay by rule and regulation
provide that a person having a comaunlcable venereal disease
shall be guarantined, but that said person cannot be guaran-
tined in a county jail. It 1s further the opinlon of this
Department that 1f such a person 1s able to pay the expense
of said quarantine, she must do so, but 1f she is an in-
digent and unable to pay the cost or sxpense, then the duty
is upon the county to bear the expense.

f{espectfully submltted,

ARTHUR O !'KELFE
Asslstant Attorney-General

APPLROVED:

VANE C. THURLO
(Acting) Attorney=-Geaneral
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